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This Issue 


We are indebted to Mr. Albert Houghton, Milwaukee attorney 
and Chairman of the American Bar Association Special Committee 
on the Traffic Court Program, for guest editing the symposium part 
of this issue. The problems in administering justice to the traffic 
law violator have not received as much attention in legal periodicals 
as their frequency and magnitude would warrant. Mr. Houghton 
has partially remedied this deficiency by gathering a series of articles 
dealing with different problems in this field. His own article con- 
tains an introduction to the authors and contents of other contribu- 
tions to the symposium. 


Mr. Calvin W. Corman, Associate Professor of law at Marquette 
University Law School, makes his first appearance in the Wisconsin 
Law Review in this issue with a discussion of implied sales war- 
ranties of fitness for particular purpose. He traces the develop- 
ment of the warranty from the early 19th century to the present, and 
discusses the modern law under the Uniform Sales Act and the 
Uniform Commercial Code. 


The admissibility of business entries in evidence is the subject 
of an article by Mr. Norman Skogstad, a leading Milwaukee trial 
attorney, and his associate, Howard Koppa. It is to be followed 
in a later issue by a companion article discussing the admissibility 
of medical records. 


In 1942, members of the Wisconsin Law Review staff presented 
an annotation of the standard form of the Wisconsin land contract. 
That comment has proved to be one of the most useful and popular 
in the Law Review’s history. The land contract form has been 
recently revised. Once again members of the staff, Robert Kalupa, 
Brian Steinhaus and Toby Tolzmann, have analyzed and annotated 
the form, pointing to significant changes and discussing problems 
which they may engender. 


Another student comment deals with the recent developments 
in Wisconsin’s Fair Employment Practices Law, as they relate to 
labor union membership. Ernest Kaufmann, a second year student, 
has made a critical comparison of the Wisconsin Law with that of 
other states, and an analysis of some of the problems which might 
arise. 














Introduction: 
Wisconsin’s Traffic Problem 
ALBERT B. HouGHTon* 

Guest Editor 


The Wisconsin Law Review is to be commended for devoting 
a part of this issue to a symposium on traffic — the greatest social 
problem facing the nation. It’s solution is dependent primarily on 
how the legal problems are solved by the judges, prosecutors and 
lawyers of this state. This series of articles is intended to provide 
some legal guidance in this important area of the law. 

Many members of the bar are fully conversant with the civil im- 
plications arising out of motor vehicle collisions or other mishaps. 
They see these cases paraded daily through the local trial courts. 
Two years ago in preparing a talk for the 1956 Wisconsin Traffic 
Court Conference, I picked up, just as a matter of interest, the two 
latest bound volumes of the Wisconsin Supreme Court Reports. 
There were 161 cases recorded in these two volumes. Of this total, 
42, or 25 per cent, were appeals from actions for damages resulting 
from automobile accidents. On the other hand, there was not one 
case recorded in these two volumes that involved an appeal from 
a traffic court ruling. The traffic violator meets his supreme court 
in the court of first instance — the justice of the peace court, the 
municipal court, the county court, the superior court, or possibly 
on rare occasions, the circuit court. 

Many lawyers and judges now regard these courts — traffic 
courts — as the most important courts in the land. This view is 
shared by the Conference of Chief Justices of state supreme courts 
who have resolved that: 


. .. local courts of first instance have greater opportunities and 
therefore greater responsibilities than any other courts for (1) 
safeguarding life and limb from automobile accidents and (2) 
promoting respect for law on which free government necessarily 
depends. 


In February 1954, President Eisenhower, in his opening address 
to the White House Conference on Highway Safety, stated: 


In the last fifty years, the automobile has killed more people in 





* Member, Milwaukee Bar Association, and Chairman of the American Bar 
Association Special Committee on the Traffic Court Program. 
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the United States than we have had fatalities in all of our wars 
on the battlefields, and all the wars of the United States since 
the United States was founded One Hundred and Seventy-seven 
years ago .... This becomes a problem of national importance, 
of first importance . . . and it is not merely a local community 
problem, but one for every citizen, no matter what his state in 
the union. 

Congestion on highways and the loss resulting from deaths, in- 
juries, disabilities, loss of wages and so forth, can be measured only 
in figures. The figures for 1957 show that 38,500 persons were killed, 
1,350,000 persons injured, and an economic loss of $5,300,000,000 
resulted from auto accidents on our Nation’s highways. Although 
many safety experts are congratulating themselves on the national 
reduction achieved over the prior year, there is very little that Wis- 
consin residents can find to comfort them in traffic statistics. 

The January 1958 issue of the Wisconsin Traffic Safety Reporter 
reveals that traffic deaths occurred in 1957 at the rate of 6.65 for eve- 
ry 100 million vehicle miles of travel. The national average was 5.9. 
More than thirty states produced a reduction in their traffic fatal- 
ities, but Wisconsin’s accident death toll of 917 was the third highest 
in the state’s history. 

It is timely that this issue on various phases of law pertaining 
to the traffic problem is available for reference by Wisconsin lawyers, 
judges and prosecutors. Through a proper administration of justice, 
it is possible to improve traffic safety conditions. It is axiomatic 
that as law enforcement improves, accidents decline. The converse 
is also true — lax traffic law enforcement is followed by an increase 
in traffic accidents. It is through the proper enforcement of traffic 
laws that the courts play a large part. 

The role of the courts is discussed in the first article of this sym- 
posium by one of the nation’s outstanding traffic judges, the Hon- 
orable Oscar J. Schmiege of the Municipal Court for Outagamie 
County, Wisconsin. In 1957 he received the First Place National 
Award of the American Bar Association in his court’s population 
group for “outstanding progress in the improvement of traffic court 
procedure and practice.” Judge Schmiege stresses the importance 
of lending the full formal dignity of the courts to the handling of 
all traffic cases. His observations on traffic court procedure ought 
to be heeded in all traffic tribunals. 

One of the major steps taken in 1957 by the State of Wisconsin 
resulted in the recodification of its traffic laws so as to bring them 
into greater conformity with the Uniform Vehicle Code. There 
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is still much to be accomplished in this area. All highway users are 
affected by the basic law regulating their conduct as operators of 
vehicles and as pedestrians. A sound basic regulatory law is a sine 
qua non in traffic law administration and enforcement. 

In addition to this recodification of its traffic laws, Wisconsin has 
adopted a point system for the more systematic and effective treat- 
ment of violators. The development of this system and the rationale 
behind it are presented in this issue by Melvin Larson of the Wiscon- 
sin Motor Vehicle Department. 

Since this new point system presents violators with more formida- 
ble consequences than before, the lawyer would do well to become 
better acquainted with the prosecution and defense of traffic of- 
fenses. Two specific offenses, among the most important in terms 
of traffic safety, are dealt with in this issue. Robert D. Sullivan of 
the Milwaukee City Attorney’s Office writes about driving under 
the influence of intoxicating liquor; and Hugh R. O'Connell, 
Special Assistant District Attorney for Milwaukee County discusses 
reckless driving. 

An important administrative device for the improvement of traf- 
fic justice is the Uniform Ticket and Complaint, a creation of the 
National Conference of Comissioners on Uniform State Laws. It is 
already in use throughout the state and nation. Its numerous ad- 
vantages and its adaptability to local conditions are discussed in de- 
tail in this issue by James Economos, Director of the Traffic Court 
Program of the American Bar Association. 

As Judge Schmiege points out, the courts must administer justice 
fairly and impartially. Without this basic fundamental element, 
there can be no true administration of justice. Everyone has a far 
greater stake in the elimination of favoritism and special privileges 
than is generally recognized. A community used to special favors 
soon loses its perspective and runs amuck. In present day traffic, 
that means death and injury. This is too great a price to pay for 
this type of enforcement. 

Leadership in the law must be applied to traffic law enforcement 
if Wisconsin’s traffic problem is to receive the kind of coordinated 
effort it deserves from all state, county and local officials, from the 
state, county and local bar associations, and from the public — you 
and me. All of us have a great stake in the preservation of our life 
and limb through the preservation and improvement of the admin- 
istration of justice by all enforcement officials — the legislature 
through adequate laws, the executive through the enforcement offi- 
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cers, and the judicial through the judges, prosecutors and lawyers. 

If the judicial machinery will gear itself to meet the challenge 
of the automobile, then Wisconsin's traffic problem has a foreseeable 
solution. 














Traffic Court Procedure 
Oscar J. SCHMIEGE* 


With the increase in the use of the automobile in recent years, 
lawyers and the general public have been demanding improvements 
in the operation and procedure of traffic courts. Last year over 
15,000,000 people came in contact with traffic courts in the United 
States. The average citizen’s sole personal contact with our judicial 
system is made in traffic court, while only a comparative handful of 
citizens ever have business with other judicial tribunals. It is in the 
traffic court that the majority of our citizens see and hear justice in 
action. 

Justice Douglas has said that: 


Procedure is more than formality. Procedure is, indeed, the 
great mainstay of substantive rights. If accusation and proof 
were easy, if the right to counsel were denied, if proof were not 
subjected to close scrutiny, if the accused, rather than the prose- 
cution, carried the burden — then racial, religious or political 
prosecution could easily become the order of the day. Exacting 
procedure requirements prevent prosecutors, judges, and juries 
from taking short cuts. They stand as a barrier to hasty, in- 
flamed community action. They are some guarantee that a 
man’s day in court be a real and genuine opportunity to defend 
and not a mere ritual to conceal a predetermination of guilt. 

History denies that these restraints defeat the ends of justice by 
crippling the prosecution and discouraging the detection of 
crime and the conviction of criminals. All they do defeat are 
the lazy habits of those police who prefer to use a whip rather 
than their wits to solve a mystery.’ 


This statement applies with equal force to traffic cases. A pre- 
determination of guilt in a traffic case is just as vicious as in any 
other type of case. 

It should be kept in mind that the traffic defendant is not the 
same kind of person as the average court defendant, either in char- 
acter or state of mind. He does not feel that he is an enemy of society, 





* B.A. 1925, LL.B. 1928, University of Wisconsin; member, Outagamie, 
Wisconsin and American Bar Associations; member, Wisconsin, Federal and 
United States Supreme Court Bars; member, Wisconsin Legislature 1927-1933, 
District Attorney 1940-43; Outagamie County Municipal Judge 1943-1958. 
“Good Government Award,’’ Appleton J.C.C. 1953; Recipient First Place 
National Award of American Bar Association in his court’s population group for 
Peres progress in the improvement of traffic court practice and procedure”’ 

957; Member State Judicial Council. 
*Hon. William O. Douglas, U.S. Supreme Court Justice in an address 
October 29, 1947, at the annual dinner of the Rhode Island Bar Association. 
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and he generally fails to appreciate the meaning or the significance of 
his act. He does not think of himself as a wrong-doer; he feels that 
he has simply erred or is being picked upon. 

An independent judiciary impartially dispensing justice is one of 
the first requirements of a good court. It protects both the citizen 
and the society by providing an impartial forum for the administra- 
tion of justice. The citizen who has lost respect for his traffic court 
or any other court loses respect for the laws which govern his conduct 
as well as respect for the laws of his fellow man. If we are to have 
respect for the law and the courts, we must attain well regulated 
traffic courts. 

The word “procedure” is very broad in its significance. It will be 
considered only from the standpoint of the subheadings indicated. 
Rules of Court 

In Wisconsin, the supreme court has complete supervisory rule- 
making power, but local courts can and should make supplemental 
rules governing the time of court sessions, the exact authority of each 
court officer, the court calendar, the conduct of counsel, the opening 
of court and similar matters. The local court rules should provide 
for the separation of traffic cases from other court business. These 
rules should be made known to those who appear before the court. 


Opening and Closing Ceremonies 

All courts have the important problem of maintaining order 
and decorum. The decorum in a traffic court should be the same 
as in any other court. The citizen offender remembers exactly what 
occurs and happens to him. It is not only remembered but relived 
by him for many years afterward. Practically every study has shown 
that opening and closing ceremonies are valuable in lending dig- 
nity and decorum to court proceedings. In most good courts every- 
one is required to stand as the presiding judge enters the courtroom. 
The bailiff announces the court is in session and that silence is re- 
quested! 


Traffic Safety Comments 


It has been found valuable in promoting traffic safety to have the 
judge immediately after the opening of court give a short talk on 
traffic safety. The traffic record of the city or county can be re- 
viewed togther with an explanation of the reasons behind the en- 
actment of traffic laws. These comments have been found to be im- 
portant and are impressive if presented by the judge in a proper 
manner. The uniform traffic ticket can be explained, if used, show- 
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ing why increased penalties are imposed for the different factors 
involved in traffic violations. 


Protection of a Defendant’s Rights 


An important duty of any court is to see that a defendant’s rights 
are properly protected. Some defendants are frightened in court and 
do not know their rights nor do they realize what is actually going 
on. Courts should inform the defendants either collectively or in- 
dividually of their rights. Some courts in different parts of the 
country use printed instructions or posted signs, but most judges use 
the oral method. 

It is mandatory by statute in Wisconsin to inform a defendant if 
his driver’s license will be revoked upon a plea of guilty or forfeiture 
of bond in a traffic case.* Failure to do so makes his conviction or 
forfeiture a nullity. 

It is important not to line up defendants and dispose of cases 
without regard to the seriousness of the offense. Each defendant’s 
rights should be protected at every stage of the proceedings and his 
case disposed of individually according to the degree of his offense. 
The defendant should be seated during the trial of his case, and the 
witness properly sworn and seated in the witness chair during his 
examination. Whether a judge tries a few cases a week or a hun- 
dred a day he should give each case the same careful consideration. 
There are practically no appeals in traffic cases because of the size 
of the fine involved, and the judge, for that reason, should never for- 
get that for virtually every defendant who appears before him, his 
court is not only the court of first instance but also the court of last 
resort. 


The Penalty 


The efficiency of a traffic court depends on two things: First 
that defendants who are guilty are convicted, and second after 
being convicted, that they are properly punished. However, a one 
hundred per cent conviction record is neither expected nor desired. 
Legitimate explanations, overzealous arrests, and a lack of sufficient 
evidence to convict, must enter in the decision of every case. 

One of the great problems of the traffic judge is imposing a ‘pen- 
alty that while still acting as an effective deterrent will also leave the 
violator in a cooperative mood and with the feeling that he has re- 





* Wis. STAT. § 85.08 (24b) (1955); Wis. Laws 1957, c. 260 § 343.27. 
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ceived fair treatment. It should always be kept in mind that safety 
is the goal to be sought, not penalization as an end in itself. 

There are certain practical and psychological factors which are 
primarily responsible for a person violating the traffic laws. Among 
them are ignorance or unawareness of the seriousness of what the 
defendant has been accustomed to look upon as a casual offense, 
lack of skill or training, and personal attitude. 

Simply fining defendants without regard to the class of drivers to 
which he belongs can do as much damage as good. The treatment of 
each violator must be founded upon a knowledge of the defendant's 
record and the circumstances of the violation. If the defendant does 
not realize the seriousness of his act, education should play an im- 
portant part in his penalty. In sentencing defendants within this 
class the “safety school” can be used with great effectiveness. 

Lack of skill or training is the cause of many violations. The in- 
experienced or poor driver often fails to react correctly to unusual 
circumstances thereby causing a collision. In such cases there exists 
neither an intention to violate a law nor a design to drive in a man- 
ner that is dangerous. Punishing such drivers for the result of their 
deficiencies cannot possible rectify the condition nor help avoid 
repetitions. It is here that the driver’s school can be used with great 
effectiveness. No amount of punishment alone could possibly affect 
the result. 

Then there is the problem of the attitude of defendants who ap- 
pear as traffic violators. Until recently the public has not under- 
stood the importance of obeying traffic laws. Chiefly as a result of 
lax and inconsistent enforcement, they have not held the traffic laws 
in high regard. This lack of understanding has been the cause of 
many accidents. However, through well directed educational efforts, 
there has been a gradual change in the public attitude. The courts 
have contributed to this change by improving their standards. 

The most difficult problem confronting the traffic judge is that 
of deterrence. Each defendant represents a new problem for the 
court and no single formula furnishes a uniformly satisfactory solu- 
tion. One fundamental factor of the utmost importance in effect- 
ing deterrence is certainty. That is, instilling the knowledge in the 
public that the traffic violator will be apprehended and penalized. 
In each case calling for punishment there arises also the problem of 
severity. A failure to properly gauge this factor results in loss of 
deterrent effect. It is important when a traffic case is presented in 
court that the judge have full information relative to the previous 
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record of a guilty defendant, the seriousness of the offense, and the 
facts surrounding the violation itself. The punishment imposed 
should then be consistent and in keeping with the offense and the 
previous record of the defendant. 


Conclusion 


Traffic courts should have the same high standards as any other 
court. Good, honest, efficient courts are necessary and essential if we 
are to maintain respect for our laws and our system of justice. Fines 
and penalties, insofar as possible, should be uniform throughout the 
state in proportion to the degree of seriousness of each offense. In 
flagrant cases or for repeated offenses, a driver’s license should be 
revoked. In handling the juvenile offender there should be a separ- 
ation of his case from that of the adult violator. The penalty im- 
posed upon the juvenile should be directed as far as possible toward 
him, rather than towards his fine-paying parent. The safety school 
often provides an answer and is very effective in juvenile cases. 

Traffic courts should function not so much for the purpose of 
retribution as with a view to dealing with defendants in such a man- 
ner as to make them feel that they have learned a lesson. The judge 
has an unusual opportunity to educate the violator appearing be- 
fore him in the necessity of respect of the law in general and particu- 
larly the traffic laws and public safety. To have the citizen leave 
the court feeling thoughtful and cooperative indicates the best 
possible administration of a traffic court. 








Wisconsin‘s Point System For 
Weighing Traffic Law Violations 
ME vin O. Larson* 


The practice of smashing motor vehicles into trees, into people 
and into each other is creating an almost unbelievable drain on the 
human and economic resources of the State of Wisconsin. Esti- 
mated according to a formula developed by the National Safety 
Council, the economic loss caused by traffic accidents in Wisconsin 
in 1957 was in excess of 114 million dollars.’ 

The information contained in Wisconsin’s central driver record 
files shows a distinct and close relationship between traffic law vio- 
lations and traffic accidents. Therefore, if the motoring public can 
be made to realize the seriousness of even “minor” traffic law viola- 
tions, and if the total number of violations can thus be reduced, then 
a natural consequence would be a reduction in the number of ac- 
cidents on our streets and highways. 

The problem, then, is reduced to developing a more law-abiding 
public frame of mind and a more law-abiding public, at least in re- 
gard to the rules which should govern their driving behavior. 

One of the most effective means of developing a healthier respect 
for the law, which had been used from 1941 through July 1956, was 
the suspension of driving privileges of motorists, who, with a certain 
regularity, were convicted of breaking the law. From 1941 through 
April 1954, the operator’s licenses of persons who were convicted of 
four moving traffic violations in any 12 month period were sus- 
pended for varying periods up to a full year. 

Authority for this action was first provided by the 1941 legisla- 
ture, and the section now reads: 


The commissioner may revoke a person’s operating privilege 
if such person appears by the records of the department to be an 
habitually reckless or negligent operator of a motor vehicle or 
to have repeatedly violated any of the state traffic laws or any 
local ordinance which is in conformity therewith.’ 





* Commissioner, Motor Vehicle Department, State of Wisconsin. 

* The National Safety Council estimates that for each fatality which occurs, 
there is a reasonably constant number of personal injury and property damage 
accidents. According to computations made by the NSC, the cost of all accidents 
is $125,000 per fatality. Thus the total cost of all traffic accidents in Wisconsin 
in 1957, was $125,000 multiplied by the 919 fatalities which accurred during 
the year, or in excess of $114 million. 

* Wis. STAT. § 343.32 (2) (1957). 
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Department policy dictated that letters be sent to persons who had 
been convicted of three moving violations for the purpose of warn- 
ing them that one more conviction within the 12-month period be- 
ginning with the date of the first of the three convictions, would 
result in suspension of driving privileges. 

This system was made more strict in May, 1954, when a warning 
letter was mailed after two convictions and suspension resulted from 
the third violation in a 12-month period. 

Two disadvantages were an inherent part of this method of sus- 
pending driving privileges: One, no consideration was given to a 
driver's record beyond a given 12-month period, thus giving him 
a “tolerance” of three violations per year under the old system and 
two violations per year under the new system; two, little considera- 
tion was given to the seriousness of the violations which the driver 
committed. 

Certain exceptions to this latter disacvantage did exist. The 
legislature had provided for compulsory revocation or suspension 
of the driver’s license for a number of serious violations. These 
provisions still exist, and other grounds for mandatory revocation 
or suspension have since been added. 

In an effort to overcome the two disadvantages of Wisconsin’s 
driver improvement program, the 1955 Wisconsin legislature pro- 
vided that “the comissioner may determine and adopt by rule a 
method of weighing traffic convictions by their seriousness and may 
change such weighted scale from time to time as experience or the 
accident frequency in the state may make necessary or advisable.’” 

Taking advantage of this authority, the Motor Vehicle Depart- 
ment began the process of establishing a point system for weighting 
traffic law violations according to their seriousness. 

The first step in this process was to appoint an advisory comittee 
of twelve persons, including five judges, five traffic enforcement 
officers and two other persons interested in and familiar with the 
problems involved. A preliminary meeting was held to draw upon 
the thinking of all comittee members. Then the department drafted 
a proposed schedule of point values along with a complete set of 
procedural rules concerning the point system. At a second meeting 
of the advisory committee, the proposal was reviewed and approved. 
After properly notifying the revisor of statutes so that he might 
notify the public, a public hearing was held on the proposed point 
system on June 15, 1956, at Madison. The public hearing resulted 





* Wis. STAT. § 85.08 (27) (b) (1955). 
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in an increase from three points to four points in the number of 
points assigned to the driving records of persons convicted of driv- 
ing without having obtained a driver’s license. The proposed point 
system was then presented to the revisor of statutes for publication 
in his July 1, 1956, Bulletin. The point system became effective on 
August 1, 1956, as a regular part of the rules of the Motor Vehicle 
Department.‘ 

The department policy to warn drivers when their licenses are in 
danger of suspension is continued under the point system rule. 
Warning letters are now mailed to drivers who have accumulated six 
or more points against their driving record within a 12-month 
period. 

The first disadvantage of the old system, that of giving no con- 
sideration to a driver’s record for more than a given 12 month per- 
iod, has been overcome by providing for suspension of operating 
privileges upon the accumulation of 12 points in 12 months, 18 
points in 24 months, or 24 points in 36 months.* This provision 
serves as a guide for the suspension of a driver whose violations and 
convictions are, while perhaps not frequent, nonetheless regular. 

Conversely, the point system encourages a respect for the law by 
those drivers who might infrequently be convicted of a traffic law 
violation by providing a means of decreasing their point load. This 
is accomplished by an automatic reduction by one-third of the 
points accumulated against a driver's record after one year of driving 
without a conviction for a traffic law violation. After two years of 
conviction-free driving, the remaining number of points is reduced 
by one-half and after three years without a conviction, all remaining 
points are removed from the driver’s record. 

The second disadvantage of the old system, that of giving little 
consideration to the seriousness of most violations, is obviously 
eliminated by means of assigning point values to all violations ac- 
cording to their seriousness, and then suspending driving privileges 
on the basis of the number of points accumulated on a driver's 
record. 

The new chauffeur’s law’ is related to the point system in this 
respect: If a driver who holds a chauffeur’s license in addition to 
a regular driver's license is convicted of a moving traffic violation 
while operating as a chauffeur, the proper number of points for the 





* Wis. ADM. CODE, § MVD 11. 
° Id. at § MVD 11.04. 
* Id. at § MVD 11.05. 
Wis. Laws 1957, c. 684, § 13. 
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violation is charged both to his chauffeur’s license and his regular 
driver's license. If he is convicted of a violation while driving other 
than as a chauffeur, the points for that violation are charged to his 
regular driver’s license only. The one exception is conviction for 
operating while under the influence of intoxicating liquor, in which 
case the private license is revoked for one year and the chauffeur’s 
license is temporarily suspended for a period of 15 days. 

What effect is the point system having in relation to its stated pur- 
pose of helping to make the motoring public more law-abiding? 
Records maintained by the Driver Control Division of the depart- 
ment show that two things have been happening since the point 
system went into effect: First, the rate of increase in the number of 
traffic law violation convictions reported to the department has 
declined considerably; second, a higher proportion of drivers con- 
victed of violations are suffering suspension of driving privileges. 
For example, the number of convictions reported to the depart- 
ment during the calendar years 1952 through 1956 were: 106,898; 
116,647; 143,740; 171,863; and 214,018. The increase in the number 
of convictions each year is substantial. If we compare the number 
of conviction reports submitted during the 12 months period im- 
mediately preceding the effective date of the point system to the 
number of such reports during the first 12 months of the system’s 
operation, we find a noticeable decline in the rate of increase. From 
August 1, 1955, through July 31, 1956, 196,650 reports were received; 
from August 1, 1956, through July 31, 1957, 202,292 reports were 
received. We can attribute at least part of this decline in the rate 
of increase to a decline in the number of traffic law violations which 
drivers are committing. 

During the same comparative 12 month periods, however, the 
number of warning letters issued and the number of licenses sus- 
pended have increased considerably. During the 12 months im- 
mediately prior to the point system, 12,592 drivers received warning 
letters because they had been convicted of two traffic law violations. 
The licenses of 3,935 drivers were suspended because they had been 
convicted of three moving violations. The point system resulted in 
28,389 warning letters and 5,242 suspensions during the first 12 
months of its operation. 

We believe the point system in Wisconsin is having and will con- 
tinue to have the desired effect on motorists. It is more strict when 
the seriousness of the violation demands strictness and more lenient 
where scattered, less serious violations call for more lenient pro- 
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cedures. Above all, it is helping to create in the public mind the 
attitude that all traffic law violations, to a greater or lesser extent, 
are serious. 























The Uniform Traffic Ticket And 
Complaint - A Judicial Function 
James P. Economos* 


Uniformity for the sake of conformity is not commendable as 
a general rule unless some great public good can be served. Prac- 
tically everyone shies away from anything bearing the label of 
“uniformity.” This is understandable. The danger lies in relegat- 
ing to the ashcan every idea, every procedure or every technique 
because it bears this prefix of uniformity. 

Nevertheless, in the field of traffic law enforcement, uniformity 
is a blessing and a virtue. The Uniform Vehicle Code should be 
adopted by every state, especialy with reference to the laws of the 
road. Here is the one place where everyone must conform because 
otherwise it may mean the loss of life or an injury. Uniform traffic 
signals and signs are another important development which is a 
blessing. Uniform engineering techniques in the designing of high- 
ways for safer driving are most desirable. 

The same basic reasoning applies to the procedural aspects of 
judicial administration and traffic law enforcement. This has re- 
sulted in the development of the Model Rules Governing Procedure 
in Traffic Cases.. These are a minimum set of procedural rules 
which may appeal to a far greater number of judges than would 
be the case if more details were incorporated therein. It has been 
well stated in the prefatory note that “these rules represent a new 
technique which, if adopted with a minimum of variations at the 
state level, automatically become uniform.” 

The heart of these rules is set forth in Rule 1:3 as follows: 


[TRAFFIC CASES. ] 


1:3-1. [Complaint-Information and Summons; Form] 

(a) [Form.]* In traffic cases the complaint or information 
and summons shall be in the form known as the “Uniform Traf- 
fic Ticket and Complaint,” substantially the same as set out in 
the appendix of forms hereto. The Uniform Traffic Ticket 





*B.S., LL.B., University of Illinois; member, Illinois Bar Association 
and American Bar Association; Director of Traffic Court Program of the Amer- 
ican Bar Association; Economos, Reeda & Alexander, Chicago, Illinois. 

* Drafted by the National Conference of Commissioners on Uniform State 
pret: and by it approved at its Annual Conference at New York, July 8-13, 
* The Commissioners caution that this form should be checked carefully and 
made applicable to and in accord with the law of the particular jurisdiction. 
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and Complaint shall consist of four parts [separated by carbon 

paper}: 

(1) The complaint or information, printed on white paper: 

(2) the abstract of court record for the state licensing author- 
ity which shall be a copy of the complaint or information, 
printed on yellow paper; 

(3) the police record, which shall be a copy of the complaint 
or information, printed on pink paper; and 

(4) the summons, printed on white stock. 

Their reverse sides shall be as set out in the form, with such 
additions or deletions as are necessary to adapt the Uniform 
Traffic Ticket and Complaint to the court involved. The notice 
and appearance, plea of guilty and waiver shall be printed on 
the summons. 

(b) [When Used.| The complaint or information form 
shall be used in traffic cases, whether the complaint is made 
by a peace officer or by any other person, or the information 
is made by the prosecutor. 

(c) [Records and Reports.]| Each magistrate or judge, or 
presiding judge of a court having a presiding judge, [Super- 
intendent of State Police] [Motor Vehicle Administrator] 
shall be responsible for all Uniform Traffic Tickets and Com- 
plaints issued to law enforcement officers or others in his jur- 
isdiction and for their proper disposition, and shall prepare or 
cause to be prepared the records and reports relating to the 
Uniform Traffic Tickets and Complaints in the manner and at 
the time as shall be prescribed by [Insert appropriate state 
agency]. 

The above section sets forth in detail the terminology required 
for the promulgation of a rule by the Supreme Court or its adoption 
as a local rule by an individual court. 

It will be noted that it combines the complaint with the ticket 
or summons. The complaint is jurisdictional in all traffic cases.’ 
Combining it with the traffic ticket or summons makes it a court 
process. This immediately converts this set of forms from a police 
operation to a judicial function. All courts have the inherent right 
to make rules pertaining to the procedure and practice to be fol- 
lowed in their own court with respect to the size, form, color, 
arrangement and other physical details concerning court com- 
plaints. This power yields only to some express constitutional or 
statutory prohibition. 

The Wisconsin Constitution, article VII, section 17, states that 
“the style of all writs shall be, ‘the State of Wisconsin’; all criminal 
prosecutions shall be carried on in the name and by the authority 





* South Milwaukee v. Schantzen, 258 Wis. 41, 44 N.W.2d 628 (1950). 
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of the same, and all indictments shall conclude against the peace and 
dignity of the state.” Although traffic complaints are not considered 
indictments, nevertheless it serves no useful purpose not to change 
the Uniform Traffic Ticket and Complaint to conform with this 
constitutional requirement. 

Requirements pertaining to criminal complaints found in sec- 
tion 960.36 of the Wisconsin statutes merely provide a simple form 
that may be used.‘ It is apparent that the form of complaint set out 
in the Model Rules Governing Procedure in Traffice Cases (see 
form infra, p. 188 is readily adaptable to the requirements set out in 
the statute. 

The recent acts establishing the municipal courts in Ozaukee’ and 
Shawano® Counties indicate that even greater latitude is available 
as to the form of the complaint. The exact language of section 
9(1)(a) and (c) in the act establishing the Ozaukee County court 
reads: 


Section 9. Practice and Procedure. (1) (a) The practice and 
procedure of the court shall be summary in its nature. Plead- 
ings may be oral or written and need not be verified, except 
when otherwise expressly provided by applicable statute. The 
court may by order require written or verified pleadings in any 
case in its discretion. 

(c) The judge shall have power to make such rules govern- 
ing the practice and procedure in his court, not inconsistent 
with this chapter, as he deems advisable to facilitate the disposi- 
tion of matters coming before the court. Every such rule shall 
be in writing and shall not become effective until filed with 
the clerk of said court for a period of at least 10 days. 


Similar language is found in section 25 of the Shawano Act.’ 
Another examination of the Uniform Traffic Complaint will also 
show that there is more information contained in the complaint 
than is required. Frankly, this is a concession to the police so that 
they may continue to obtain and record the additional information 
for police record and statistical purposes. The inclusion of these 
additional identifying allegations does not destroy the validity of 
the complaint even though it contains surplusage which may be 





‘Wis. STAT. § 960.36 (1955). 


being duly sworn, says that on the .... day of 
ay ., at said county (name of the defendant or alias) did (state 
the crime), contrary to section . . . . Of the statutes and against the peace 


and dignity of the state.’ 
* Wis. Laws 1957, c.2. 
*Id.c. 682. 

* Ibid. 
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subject to a motion to strike. This, of course, is readily cured by an 
amendment so as to use the present form of complaint. The Uni- 
form Traffic Complaint can then serve as a bill of particulars. 


The basic requirements of a Wisconsin complaint are found in the 
Uniform form. The principal difference arises in the portion set 
apart for “stating the crime.” In the recommended form, there are 
two large rectangles with numerous smaller squares in front of some 
unsafe maneuvers. It is in this area that judges find it difficult to 
understand the importance of pre-printing more than one moving 
traffic violation. This is no happenstance. The six violations ap- 
pearing in the upper rectangle on the face of the model complaint 
represent approximately seventy to eighty per cent of the total 
moving traffic tickets written. In addition, most communities find 
that at least five and, in a few instances, four of these violations — 
speeding, improper left turn, improper right turn, disobeyed traffic 
signal (where light turned red), disobeyed stop sign, and improper 
passing and lane usage — are among the six top accident producers 
in that jurisdiction. The frequency with which these violations are 
committed assists in the use of the model form as a time saver in 
enforcement. 

Each of the six violations are subdivided into three columns. 
It will be noted that the words used in each column are easily un- 
derstood descriptive words. ‘The columns reading from left to right 
as you look at the complaint are arranged in increasing degrees 
of seriousness. The left column is the least serious degree, the mid- 
dle one is more serious, and the right column is the most serious 
degree of the violations. These key descriptive words are readily 
understandable by the public. They conform to their own standards 
of degrees of seriousness and are therefore acceptable. This accep- 
tance has been found in Portland, Oregon, which adopted the 
model form on February 1, 1953; Denver, Colorado, which adopted 
the model form on January I, 1957; and Philadelphia, Pennsylvania, 
which adopted the model] form on September 9, 1957. 


To further evaluate the unsafe maneuver in an easily under- 
standable device, the lower large rectangle contains conditions 
present at the time of the violation which add or increase the danger 
or hazard of the violation. This again may be considered a departure 
from good pleading. It is. The only justification for its inclusion 
is to carry out the motif of educating the public on the seriousness 
of the conditions attendant in each offense. It serves a useful pur- 
pose which may be quickly remedied in the event of a motion to 
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strike. Again, the model complaint may be used as a bill of particu- 
lars to be attached to the other amended complaint. Up to this date, 
experience with the model form indicates few objections have been 
raised against it for this reason. 

It should also be noted that space is provided for describing other 
violations of the vehicle code. Inserting the appropriate section 
number may be handled as noted therein. In the Province of On- 
tario, a special regulation was adopted to permit a short description 
in the ticket according to a predetermined table. A similar task 
was performed to assist the Iilinois State Police in this part of their 
work. 

The balance of the model form consists of the space for the signa- 
ture of the complainant and his acknowledgment. 

To ascertain whether this model form is an acceptable complaint, 
it must meet two tests: 

1. Does it adequately inform the accused of the nature of the 
charge against him;* and 

2. Does it contain sufficient specific allegations so that the ac- 
cused will not be placed twice in jeopardy.’ 

This form meets these tests. If anything, it contains more informa- 
tion than is required. It enables the defendant to prepare better 
for his defense. By providing spaces to insert the section number 
of the vehicle code violated, it fulfills another requirement of a valid 
complaint under Wisconsin law. 

The reverse side of the complaint is a docket. This, too, should 
be changed to conform to local requirements. 

The balance of the quadruplicate ticket consists of report of con- 
viction, police record, and summons. 

The reverse side of the report of conviction is identical to the court 
docket except for inserting language certifying that it is an actual 
certificated copy. The reverse side of the police records copy may 
contain any information desired, although the model form seems 
to meet most needs of police agencies. The reverse side of the fourth 
copy or summons will require changes to conform to the stipulation 
practice, set forth in section 345.14 of the statutes or the bail practice 
in speeding cases set out in section 345.13. A suggested change in 
the “Appearance, Plea of Guilty and Waiver” would make it read 
as follows: 





* WIs. CONST. art. I, § 7. 
* Id. § 8. 
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Appearance, Plea of Guilty and Waiver 


I, the undersigned, do hereby enter my appearance on the 

complaint of the offense charged on other side of this summons. 
I have been informed of my right to a trial, that my signature 
to this plea of guilty will have the same force and effect as a 
judgment of court, and that this record will be sent to the 
Licensing Authority of this State (or of the State where I re- 
ceived my license to drive). I do hereby PLEAD GUILTY to 
said offense as charged and WAIVE my rights to a hearing by 
court or jury. It is understood that a bail deposit will be for- 
feited in lieu of fine of court and in full statement of said viola- 
tion and further agree to pay the penalty prescribed for my 
offense. 

The chain reaction of traffic law enforcement commences with the 
officers’ writing of the uniform traffic ticket. With one operation, 
he prepares a complaint, a report of conviction, the records copy 
for the enforcement agency, and the violator’s copy. These follow 
the violator through proceedings subsequent to appearance in court, 
should subsequent driver license action be required. Finally, the 
use of the Uniform Traffic Ticket and Complaint accelerates en- 
forcement to the desired degree without antagonizing the public 
because of their immediate understanding of the necessity for such 
enforcement. 

Many police agencies have resisted the court’s exercise of their 
power and authority to require the use of a uniform ticket. The 
reasons advanced for this resistance vary from the color of the ticket, 
to its size and its use on rainy or windy nights. The latter may be 
discounted for many obvious reasons. The size is not so large as to 
prevent its fitting into a uniform pocket of the average enforcement 
officer’s trousers. The color is a minor detail. What is more im- 
portant is the need to retrain enforcement officers so that they will 
understand the purpose of the complaint and how to use it properly. 

Many of the cities and communities which have adopted this form 
have achieved a reduction in accident experience. However, it is 
not claimed that the ticket alone accomplishes this objective. It is 
suggested that adoption of the Uniform Traffic Ticket and Com- 
plaint creates a new stimulus for law enforcement which generates 
many correlative activities. The net result will be better enforcement 
and better accident experience. 

More than 1,100 cities are using the basic form and the state en- 
forcement agencies in Illinois,” North Dakota,“ New York,” New 





*Economos, Illinois Traffic Ticket and Complaint, Ili. MUNI. REV. 
(June 1956). 
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Jersey* and Michigan,“ are now using the uniform model or some 
slight modification required to comply with local law. Certain 
Wisconsin cities have been reported as using the uniform traffic 
ticket and complaint. These are Appleton, Dodgeville, Kimberly, 
South Milwaukee, Walworth, Watertown, and Wisconsin Dells. 
The Wisconsin State Patrol is using a form of ticket which is pat- 
terned to some extent after the model. The organizations using this 
form have found that there has been a reduction in clerical duplica- 
tion required by the preparation of separate affidavit or complaint 
after the notice to appear has been given; the report of conviction 
form accellerates reporting by courts to the state driver licensing 
authority; the pattern of pre-printing six violations which are most 
frequently encountered in traffic law enforcement improves en- 
forcement because it assists in obtaining uniformity of enforcement. 
The analysis of each of these violations into degrees of seriousness 
acts as a constant reminder to those on traffic patrol of the unsafe 
maneuvers which are violations of traffic laws. Conditions set forth 
in the form remind the enforcement officer to mark them so as to 
advise the court about the hazard or danger present in the particular 
offense. These conditions assist judges in adopting more consistent 
attitudes with respect to their fines and penalties as well as to achiev- 
ing a greater degree of fairness in evaluating the seriousness and 
dangerousness of each violation. 

There is nothing in the discussion up to this point which has been 
concerned with accountability of tickets to achieve a “no fix” status. 
This can only be accomplished through the use of a master control 
and disposition ledger, daily transmittal lists, daily cash journals, 
court call sheets and monthly disposition summaries. A basic funda- 
mental in securing maximum accountability and control over uni- 
form traffic tackets and complaint is to require the use of a separate 
ticket or summons for each violation including the preparation of 





™N. D. Laws 1955, c. 239, § 3. 

“Uniform Traffic Summons and Complaint. The North Dakota supreme 

court shall establish by court rule for the use of a uniform complaint and 

summons form to be used in cases involving violations of statutes or ordi- 
nances relating to the operation or use of motor vehicles.’ 

%N. Y. VEHICLE AND TRAFFIC LAW § 74. Uniform Traffic Summons 
and Complaint. Only the Uniform Summons is used in New York. The recent 
decision in People v. Scott, 3 N.Y.2d 148, 143 N.E.2d 901 (1957), holding 
that a traffic ticket is not a sufficient information was a correct ruling since the 
complaint portion of the model form was intentionally not incorporated as a 
part of the Uniform Traffic Summons and Complaint. See also Note, 18 OHIO 
ST. L. J. 538 (1957). 

% 1953 N. J. RULES OF COURT § 8:10-1 (a). 

% Adopted by the cities as an administartive matter without legislation 
or court rule. 
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this model set in all cases of physical arrests. This must be followed 
with periodic examination of the books in the hands of the officers 
to test check and audit the accuracy of the master control records. 
This is one of the important court busines administrative devices 
employed in New Jersey to achieve the desired result. The late 
Chief Justice Arthur T. Vanderbilt has stated that: 


The police officer writes the ticket in quadruplicate with the 
aid of carbon paper. The first copy gos to traffic court, the 
second to polic headquarters, the third is retained by the police 
officer who made it out, and the fourth is handed to the offend- 
er. This kind of ticket cannot be killed without the active aid of 
three public officials — the court, police headquarters and the 
police officer. Every ticket, moreover, is numbered and must be 
accounted for, including spoiled tickets, to the Administrative 

Director of courts.” 

Similar views have been expressed by others interested in traffic 
law enforcement. 

The Uniform Traffic Ticket and Complaint serves many pur- 
poses but the ease with which it assists the accountability for tickets 
is one of its greatest assets. 

Finally, the Uniform Traffic Ticket and Complaint has these 
important advantages in that it: (a) permits uniform interpretation 
of traffic laws by all officers; (b) permits uniformity of instructions 
to all officers and administrative personnel within the police depart- 
ment; (C) permits prosecutors to secure more consistent and uniform 
case preparation; (d) acquaints the violator with the exact nature 
of the violation charged; and (e) acquaints the public with the kind 
of unsafe maneuvers which result in accidents. 

The necessity for the courts to reassert their prerogatives with re- 
spect to the right to promulgate a rule or order requiring the use 
of the model traffic complaint has brought into sharp focus the 
conflict which exists between the executive, legislative, and judicial 
branches of government. If its use will accelerate a clearer under- 
standing of governmental powers, then its development will have 
served another purpose. On December 10, 1957, the Public Officials 
Traffic Safety Conference approved the following statement: 


The doctrine of separation of powers applies not only to the 
federal government but also to all other governmental units. 
It is just as important to assert judicial independence in each 
state, county, municipality or other locality as to any and all 





* Beecroft Memorial Lecture, delivered by Chief Justice Vanderbilt before 
* Metropolitan Section of the Society of Automotive Engineers on Oct. 20, 
49, at p. 18. 
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activities and functions which lie within the judicial process. 

For too long, the courts have acquiesced in their step child 
status — sometimes because of the desire ‘not to rock the row- 
boat’. To be more specific, courts have been dependent on the 
legislative bodies for recognition of their judicial needs includ- 
ing such items as physical facilities, equipment, supplies, sal- 
aries, Clerical, other court personnel requirements and house- 
keeping matters. 

Frequently judicial functions have been committed to legisla- 
tive bodies and to the executive side of local government. There 
are too many cases where improvement in the judicial area has 
been delayed or denied. This calls for remedial action and a 
shift in governmental attitudes toward the courts. 

This reaffirmance of judicial independence is made with the 
full realization that there shall be no similar encroachments 
upon the executive or legislative functions by the courts. 


The Model Rules Governing Procedure in Traffic Cases is recom- 
mended to all traffic court judges as a guide for preserving the in- 


dependence of the judiciary and achieving recognition that the 
uniform traffic ticket and complaint is a judicial function. 

















Driving Under the Influence of 
Intoxicating Liquor — Proof, 
Prosecution and Defenses 
Rosert D. SULLIVAN* 


In 1956 there were approximately one and one-half million acci- 
dents on highways in the United States which caused about forty 
thousand deaths. Although there are no actual figures, independent 
surveys have determined that alcohol played a part in at least fifty 
per cent of the cases. Presently, numerous organizations, including 
the American Bar Association, the National Safety Council, and the 
American Medical Association have programs to educate their mem- 
bers and the public concerning the effects of alcohol on individuals. 
The problem of persons mixing alcohol and gasoline became more 
acute with the ever increasing number of vehicles on our highways 
and the lawmaking bodies and enforcement agencies in all parts 
of the country have adopted a “get tough” policy with persons 
convicted of operating an automobile under the influence of in- 
toxicants. The Wisconsin Legislature has followed this trend by 
enacting a penalty which requires a mandatory jail sentence for a 
second conviction of operating an automobile under the influence 
of intoxicants within a five-year period. This penalty is in addition 
to the mandatory one-year suspension of the offender’s operator's 
license. Thus the effect of the penalty upon a person convicted of 
operating an automobile while under the influence of intoxicants 
can be extremely severe in that (1) he must pay a money fine or 
serve a jail sentence; (2) he must surrender his operator’s license 
for a jeriod of one year and may not apply for an occupational 
license for at least ninety days subsequent to his conviction, which 
in many instances may result in loss of his employment; (3) he may 
suffer shame and rebuke as a result of newspaper publicity relative 
to his conviction; and (4) he may be placed in a “risk” classification 
as far as automobile insurance rates are concerned, thereby incurring 
increased automobile insurance premiums. 


PROOF 


In the prosecution of a person for operating an automobile while 
under the influence of intoxicants, the charge must be brought un- 





* Pb.B. 1949, LL.B. 1952, Marquette University; Assistant City Attorney, 
City of Milwaukee, 1953 to present time; member, Wisconsin Bar Association. 
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der the Wisconsin statutes’ or under a local ordinance of a munici- 
pality. This can mean a great deal in the trial of a case as far as 
the defense attorney is concerned for it will mean the difference 
of following civil or criminal procedure. A violation charged under 
a state statute is a misdemeanor and, therefore, must be tried under 
the rules of criminal law. The Wisconsin Supreme Court in Osh- 
kosh v. Lloyd’ held: “An action to recover a forfeiture for violation 
of a municipal ordinance is a civil action and the rules of civil pro- 
cedure apply.” 
In Neenah v. Krueger’ the court said: 


This is an action to recover a penalty, and much is said about its 
being a quasi-criminal action. Under the statutes of this state, 
actions are of two kinds — civil and criminal. A criminal action 
is defined as one prosecuted by the state against a person 
charged with a public offence for the punishment thereof. Every 
other action is a civil action. There can be no doubt, there- 
fore, that this action is a civil action and that the rules of plead- 
and practice applicable to civil actions apply to this action. 


Because the prosecution under a municipal ordinance is a civil 
action and not criminal, the burden of proof on the municipality 
is by a “clear preponderance of the evidence” as opposed to evi- 
dence “beyond a reasonable doubt” which would be required in 
a criminal case. It also permits the calling of witnesses adversely 
and the taking of a deposition or adverse examination before trial. 
It precludes the prosecution from declaring a witness hostile and 
the defense from calling character witnesses. In general, the trial 
must follow civil procedure as in the trial of any civil action. 


ELEMENTS OF OPERATING AN AUTOMOBILE WHILE UNDER 
THE INFLUENCE OF INTOXICATING LIQUOR 


Prior to 1954 it was necessary for the prosecution to prove three 
elements in an action charging a person with operating an automo- 
bile while under the influence of intoxicants. These elements were 
(1) the defendant was operating an automobile on a highway; 
(2) the defendant was under the influence of intoxicants at the 
time; and (3) the intoxicants caused an appreciable interference with 
the defendant's ability to operate his vehicle. 





* Wis. Laws 1957, c. 260. 

7255 Wis. 601, 603, 39 N.W.2d 772, 773 (1949). 

* 206 Wis. 473, 475, 240 N.W. 402, 404 (1932); see also: South Mil- 
waukee v. Schantzen, 258 Wis. 41, 44 N.W.2d 628 (1950); Milwaukee 
v. Burns, 225 Wis. 296, 274 N.W. 273 (1937); Seely v. Milwaukee, 212 
Wis. 124, 248 N.W. 912 (1933). 
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The basis for the court's requiring these three elements was found 
in Steinkrause v. Eckstein* where the court stated: 


[T]he fact must appear that the driver’s indulgence in the use of 
intoxicating liquors was such as to result in an appreciable in- 
terference with the exercise by him of ordinary care in the 
management of such vehicle. 


In 1954 the Wisconsin Supreme Court removed the third element. 
In Milwaukee v. Richard* the court stated: 


[T]he only two elements involved in proving a person guilty of 
violating the code, or statute, making it unlawful for a person 
to operate a vehicle upon any highway while he is under the 
influence of liquor, are: (1) That he be operating a vehicle on 
the highway; and (2) that he be under the influence of intoxi- 
cants. 


Wuart Is DrivinG? 


The first element “driving” can be broken down into two cate- 
gories, namely, (1) cases where a person actually observes the defend- 
ant drive his automobile, and (2) those cases where the defendant 
is involved in an accident striking an unattended automobile or a 
fixture adjacent to the highway and there are no witnesses that 
actually saw the defendant operate his vehicle. In the second case 
the manner of proof depends upon whether the action is under the 
state statute or a municipal ordinance and thus criminal or civil in 
procedure. One of the usual points of law which arises in this type 
of case involves the prosecution proving the corpus delicti and the 
question as to whether or not this is necessary in a charge under a 
municipal ordinance. Corpus delicti is only referred to by our 
supreme court in criminal cases and, even then, it has been held 
in Potman v. State’ that admissions may be used with other circum- 
stantial evidence in proving the corpus delicti. 

In State v. Hall’ there were no admissions on the part of the 
defendant that he had or had not driven his automobile, and the 
court said: “ ‘circumstantial evidence must be sufficiently strong to 
exclude every reasonable theory of innocence.’ ” 

In jurisdictions other than Wisconsin, the courts have gone so far 
as to hold that a mere attempt to operate a vehicle by a person who 
is under the influence of intoxicants is a violation. In a Massachu- 





“170 Wis. 487, 491, 175 N.W. 988, 990 (1920). 
5269 Wis. 570, 577, 69 N.W.2d 445, 448 (1955). 
*259 Wis. 234, 47 N.W.2d 884 (1951). 

*271 Wis. 450, 453, 73 N.W.2d 585, 586 (1955). 
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setts case,” the respondent returned to his parked vehicle to lock the 
transmission. This required him to “throw the clutch over from 
the reverse to neutral.” Because the car was parked on a slight in- 
cline, it rolled forward four feet when this was done. This was suf- 
ficient to sustain the conviction of operating a car while under the 
influence of alcohol. 

In State v. Webb’ the defendant was sitting behind the driver's 
wheel of his car with the motor running while waiting for some 
companions to enter. Defendant was in an intoxicated condition 
and was placed under arrest for operating an automobile while un- 
der the influence of intoxicating liquor. The court held that the 
defendant’s stepping on the starter and permitting the engine to 
idle constituted operation of an automobile within the meaning of 
the Iowa statute prohibiting the operation of a motor vehicle while 
under the influence of intoxicants. 

In State v. Storrs” the defendant had turned on the ignition of a 
stalled car and was attempting to start the motor which could not 
start because of a wet ignition system. The court held this operation 
was sufficient to convict the defendant of operating an automobile 
while under the influence of intoxicating liquor. 

In State v. Ray” the defendant had struck a parked car. When the 
officer arrived the defendant was standing on the sidewalk. The 
defendant got in his car and started it. The officer arrested the 
defendant for operating an automobile while under the influence 
of intoxicating liquor. The court held that starting the car was 
sufficient operation upon which to convict for operating an auto- 
mobile while under the influence of intoxicating liquor. 

In Commonwealth v. Uski* the defendant came out of a house 
with another party, crossed the street and got behind the wheel of 
his car. The defendant testified that he turned on the car lights 
but did not start or move the car. The officer testified that the de- 
fendant started the car and drove four or five feet when the officer 
stopped him. 

The court held: 


A person operates a motor vehicle within the meaning of G.L. 
c. 90, § 24, when, in the vehicle, he intentionally does any act 








*Comm. v. Clarke, 254 Mass. 566, 150 N.E. 829 (1926). See also 
State v. Tacey, 102 Vr. 439, 150 Atl. 68 (1930). For examples of the 
extremes to which some states have gone, see Annot., 42 A,L,R, 1498 (1926). 

* 202 Iowa 633, 210 N.W. 751 (1926). 

#105 Vr. 180, 163 Atl. 560 (1933). 

"4N.J. Misc. 493, 133 Atl. 486 (1926). 

% 263 Mass. 22, 160 N.E. 305 (1928). 
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or makes use of any mechanical or electrical agency which alone 
or in sequence will set in motion the motive power of that 
vehicle.” 


The defendant in the above case was found guilty of operating 
an automobile while under the influence of intoxicating liquor. 

In these cases the court held the slightest operation of the vehicle 
was sufficient operation. 


UNDER THE INFLUENCE OF INTOXICATING 
LIQUOR 


The second element which the prosecution must prove is that 
the defendant was under the influence of intoxicating liquor at the 
time his automobile was being operated. There are three types of 
circumstances relative to proof of intoxication: (1) where the de- 
fendant has performed no tests for the arresting officers and has not 
submitted to any chemical tests for the purpose of showing the 
amount of alcohol present in the blood; (2) where the defendant 
has performed the standard alcohol influence test but has not sub- 
mitted to a chemical test; and (3) where the defendant has per- 
formed the standard alcohol influence tests and has also submitted 
to a chemical test. The Wisconsin Supreme Court, as well as almost 
all other supreme courts in the country, has defined the term “un- 
der the influence of intoxicants” on numerous occasions and has 
held that the expression covers not only all the well known and 
easily recognized conditions and the degrees of intoxication but any 
abnormal mental or physical condition which is the result of in- 
dulging, in any degree, in intoxicating liquors and which tends to 
deprive him of that clearness of intellect and control of himself 
which he would otherwise possess. 

In the Richards“ case, the court discusses the evolution of the law 
relative to operating an automobile while under the influence of 
intoxicants. Originally, the statute employed the phrase “while in- 
toxicated,” but this was changed in 1929 to “while under the influ- 
ence of intoxicating liquor.’” Of this the court says: 


This change indicates that the legislature, with increasing aware- 
ness of the importance of safety in the operation of dangerous 
instruments on the highway, extended the prohibitions from 
persons who would come under the restricted category of ab- 
solute intoxication to those persons whose reactions would show 





* Id. at 24, 160 N.E. at 306. 
%* Milwaukee v. Richards, 269 Wis. 570, 69 N.W.2d 445 (1955). 
* Wis. Laws 1929, c. 454. 
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that they were merely “under the influence of intoxicating 
liquor.””” 


Additional legislation in 1949 was explained as follows: 


Further, in 1949, because of the difficulty of courts in estab- 
lishing the condition of intoxication, and to clarify the meaning 
of the statutory language “under the influence of intoxicating 
liquor,”” our legislature added sub. (2) to § 85.13, Stats., 

. which stated the relation of specified amounts of alcohol 
in the blood to intoxication and described the evidence neces- 
sary to find a person guilty of being “under the influence of in- 
toxicants.” 

As to the first of these three types of cases, namely, where the 
defendant submitted to no tests, many attorneys are under the mis- 
apprehension that it is impossible for a person to be charged or con- 
victed for operating an automobile while under the influence of 
intoxicants. 

It must be remembered that where a defendant performs the 
standard alcohol influence tests the police officer merely observes 
the manner in which the defendant conducts himself. He then 
bases his determination as to whether or not the defendant is in- 
toxicated on these observations. In most cases where a defendant 
refuses to participate in any tests the officer still has an opportunity 
to observe and talk to the defendant and can testify at the time of 
trial as to the manner of the defendant's walking, balance, speech, 
condition of his face, eyes and clothing, his coordination, and the 
manner in which he operated his automobile, plus the fact that the 
defendant refused to perform the various tests at the request of the 
police department. Thus, from a practical standpoint, this category 
of cases is very much the same as the second classification wherein 
the defendant submits to the standard alcohol influence tests but 
does not submit to any chemical tests. 


PHYSICAL AND CHEMICAL TESTS FOR INTOXICATION™ 


In Wisconsin practically all the law enforcement agencies have 
adopted and put to use the standard tests for persons suspected of 
being under the influence of intoxicating liquor. This form is 
divided into three general segments, the first part containing the 





* Milwaukee v. Richards, 269 Wis. 570, 575, 69 N.W.2d 445, 447 
(1955). 

“Id. at 576, 69 N.W.2d at 448. 

* For an earlier treatment of this general subject, see Comment, Constitu- 
tionality in Wisconsin of Compulsory Scientific Tests for Intoxication, 1953 
Wis. L. REV. 351. (Ed. note.) 
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information identifying the defendant and various questions which 
are designed to aid the prosecution in overcoming defenses at the 
time of trial. The defendant is asked whether or not he had been 
drinking, the amount, the quantity, the time he began drinking 
and the time he stopped, and the establishment in which he im- 
bibed. He is then asked if he is ill, under a doctor’s care, the name 
of the doctor, whether or not he is taking medicine, the type of medi- 
cine and the precise time he took the last dose. The purpose of this 
line of questioning is to rebut the possible defense at the trial that 
defendant was ill rather than under the influence of intoxicants, 
where the symptoms of the illness may be identical to those of a per- 
son who is under the influence of intoxicants. The defendant is 
then asked if he is diabetic, taking insulin, using a mouth wash, 
the date on which he last had been to a dentist, and the amount 
of sleep he had prior to his arrest. The purpose of these questions 
is the same as above, inasmuch as the symptoms of a person in 
diabetic or insulin shock are almost indentical to those of an intoxi- 
cated person, even to what appears to be the odor of alcohol on the 
breath as the result of formation of ketones and acetones. The 
questions as to the amount of sleep are to rebut a possible defense 
that the officer mistook fatigue for intoxication. 

The defendant is then asked if he is hurt, if he received a bump 
on the head, and if he had anything to drink after being involved 
in the accident (if there was an accident). The first of these two 
questions is to overcome a defense that the actions of the defendant 
were the result of injuries, and the latter to obviate a defense that 
the defendant became intoxicated subsequent to his operating his 
automobile. 

The second segment of the standard alcohol influence tests con- 
sists of the arresting officer’s visual observations of the defendant, 
including the defendant's breath, eyes, color of face, condition of 
his clothing, attitude, and any other unusual actions. 

The third segment consists of the physical tests which the defend- 
ant performs in the presence of the arresting officer. These tests in- 
clude reaction of eyes to light, walking, balance, turning, the finger- 
to-nose test, picking up and identification of coins, speech, enucia- 
tion, defendant’s knowledge of time and place, and a handwriting 
sample of the defendant. 

The third catgory of cases is that in which the defendant has per- 
formed the above mentioned tests and has also submitted to a chem- 
ical test to determine the percentage of alcohol present in the de- 
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fendant’s bloodstream. There are numerous types of chemical tests 
used throughout the country and the State of Wisconsin which con- 
sist of an analysis of the defendant's breath, urine, blood or saliva, 
showing the percentage of alcohol present in the blood. Under 
Wisconsin statutes” the sample of breath, urine, blood or saliva, 
must be taken within two hours after the event to be proved. 

Through extensive experiments a standard has been set up 
throughout the country relative to the percentage of alcohol present 
in the blood to determine intoxication. Wisconsin law has followed 
this standard as set forth in the statute” which reads: 


Chemical Tests for Intoxication. (1)... 

(a) The fact that the analysis shows that there was five- hun- 
dredths of one per cent or less by weight of alcohol in the per- 
son’s blood is prima facie evidence that he was not under the 
influence of an intoxicant; 

(b) The fact that the analysis shows that there was more than 
five-hundredths but less than fifteen-hundredths of one per cent 
by weight of alcohol in the person’s blood is relevant evidence 
on the issue of intoxication but is not to be given any prima 
facie effect; 

(c) The fact that the analysis shows that there was fifteen-hun- 
dredths of one per cent or more by weight of alcohol in the per- 
son’s blood is prima facie evidence that he was under the influ- 
ence of an intoxicant, but shall not, without corroborating 
physical evidence thereof, be sufficient upon which to find the 
person guilty of being under the influence of intoxicants. 


It will be noted that under Wisconsin law, where the percentage 
of alcohol present in the blood is greater than 0.15%, the prosecu- 
tion must also produce corroborating physical evidence which the 
Richards case indicates to be the results of the standard alcohol in- 
fluence test. 

The first law which allowed the use of chemical tests to prove 
intoxication was passed in Indiana in 1939. The most recent report® 
indicates that in 1956 every one of the forty-eight states had enacted 
legislation permitting the use of chemical tests. The validity of the 
statutory presumption has been tested in several cases outside the 
State of Wisconsin.” 

The courts have held that the statutes were not unconstitutional 





» WIS. STAT. § 325.235 (1) (1955). 
Ibid. 
21 NATIONAL SAFETY COUNCIL, REPORT OF COMMITTEE ON TESTS FOR 
INTOXICATION (1956). 
™ State v. Harold, 74 Ariz. 210, 246 P.2d 178 (1952); State v. Warren, 
75 Ariz. 123, 252 P.2d 781 (1953); People v. Spears, 114 N.Y.S. 2d 869 
(1952). 
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as being in violation of the privilege against self-incrimination and 
that the legislature has the authority to set up standards as to in- 
sobriety while driving an automobile. 


Privilege Against Self-incrimination 


The primary question on the subject of self-incrimination regard- 
ing chemical tests is whether the privilege against self-incrimination 
includes physical evidence, such as body substances, or whether it is 
limited to testimonial compulsion. The questions which arise if the 
privilege against self-incrimination applies to physical evidence 
(which can only be valid if given with consent of the defendant) are: 
(1) Can an intoxicated person give his consent? and (2) What 
methods may be used to obtain such consent? 

The courts, however, have generally held that consent of the 
accused is not required, and even the taking of a sample for a chemi- 
cal test against the will of the accused is permitted and such evidence 
is admissible. These decisions are analogous to the cases allowing 
the introduction of fingerprints and footprints, and the reasoning 
is that, where verbal testimony may be changed, fingerprints, foot- 
prints or body fluids would remain the same whether taken with 
or without consent. 

The courts have generally held that the privilege against self- 
incrimination applies only to testimonial compulsion and not to 
physical evidence. However, the cases vary, depending upon the 
facts where force, fear or unconsciousness are present. Perhaps the 
first case to hold that the self-incrimination privilege did not apply 
to taking body fluids for chemical tests was State v. Gatton. From 
that time until the present the various courts have refused to extend 
the scope of the privilege against self-incrimination to physical evi- 
dence. Our Wisconsin Supreme Court in City of Barron v. Covey™ 
quoted as follows from Holt v. United States:* 


[T]he prohibition of compelling a man in a criminal court to be 
witness against himself is a prohibition of the use of physical or 
moral compulsion to extort communications from him, not an 
exclusion of his body as evidence when it may be material. 


There is a series of cases where physical force or fear has been 
used in obtaining a sample of urine, blood, breath or saliva for use 
in a chemical test to determine intoxication, and the courts have 





* 60 Ohio App. 192, 20 N.E.2d 265 (1938). 
“271 Wis. 10, 12, 72 N.W.2d 387, 388 (1955). 
* 218 U.S. 245, 252-53 (1910). 
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held that there was no violation of the privilege against self-incrim- 
ination since the privilege extends only to testimonial compulsion. 

In an Arizona case, State v. Berg,” the defendant was placed in 
restraining straps by polic officers and a sample of his breath ob- 
tained. The court held that the physical force exercised was reason- 
able and not excessive. 

In a later California case, People v. Kiss,” a defendant was struck 
in the stomach by a police officer in order to obtain a sample of 
breath, the results of which were admitted into evidence. The court 
stated that such results would only be excluded “‘where the accused 
is by threats and punishment so terrorized into submission that to 
admit it would be a mockery and a pretense of a trial.” The court 
held that the actions of the officers were not sufficiently abusive to 
warrant exclusion of the results of the tests. 


Unlawful Search and Seizure 


The next constitutional issue which has been raised on occasion 
is whether the taking of a specimen of blood, breath, urine or saliva, 
without consent, is an unlawful search and seizure. The United 
States Constitution” provides: 


The right of the pople to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or affirmation, and particu- 
larly describing the place to be searched, and the persons or 
things to be seized. 


The Wisconsin Constitution” reads substantially the same. 

This issue of law was recently decided in State v. Kroening.” In 
this case the question was presented as to whether a search and seiz- 
ure is reasonable when made without a search warrant and without 
the consent of the individual. The defendant was taken to a hospital 
for treatment of an injury incurred in a traffic collision in which 
four persons were killed. A blood specimen was taken from him (at 
the order of the district attorney) while he was in a semi-conscious 
state. The defendant was not under arrest and had not consented to 
the procedure. Nine days later he was arrested on a charge of motor 





* 76 Ariz. 96, 259 P.2d 261 (1953). 

7125 Cal. App.2d 138, 269 P.2d 924, (1954). 

* Id. at 142, 269 P.2d at 927. 

” U.S. CONST. amend. IV. 

* Wis. CONST. art. I, §11. 

"274 Wis. 266, 79 N.W.2d 810 (1956), rehearing denied, 274 Wis. 
274 Wis. 276, 80 N.W.2d 816 (1957), noted, 41 Marg. L. Rev. 93 (1958). 
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vehicle homicide. At the trial the results of the chemical test were 
received over the objection of the defendant that the taking of a 
blood specimen under these circumstances constituted a violation 
of the prohibition against unreasonable search and seizure in the 
Wisconsin Constitution. This contention was upheld by the Wis- 
consin Supreme Court. The court conceded the propriety of a search 
incident to an arrest, but condemned as illegal a search made prior 
to an arrest. The court refused to accept the argument that a speci- 
men can be taken if probable cause existed to warrant the arrest of 
the defendant at the time the specimen was taken. The reasoning 
in this case follows the decision in those jurisdictions which hold 
that such evidence is inadmissible unless it is obtained: (a) as a re- 
sult of a search made with a search warrant; (b) with the consent of 
the person searched; or (c) at the time of or immediately following 
a lawful arrest. 

This case is at variance with a more recent California case, People 
v. Duroncelay,” in which a nurse, at the direction of the police, took 
a blood specimen for chemical test purposes. The defendant, who 
was conscious at the time the specimen was taken, did not verbally 
protest although the assistance of an attendant was necessary in order 
to remove the blood specimen. In this case the court held that a 
search was reasonable if the officer at the time of the search has the 
lawful authority to make the arrest although the arrest is not actu- 
ally made until after the blood test is completed. In this decision 
the court held that “Where there are reasonable grounds for an 
arrest . . . the search is not unlawful merely because it precedes, 
rather than follows, the arrest.’” 


Due Process of Law 

Another constitutional question which has been raised concerning 
chemical tests involves the principle embodied in the United States 
Constitution” which provides that no person shall be deprived of 
his life, liberty or property without the due process of law. The 
same provision is included in the Wisconsin Constitution as well 
as the constitution of every other state in the Union. Almost 
every case which alleges due process as a part of a defense couples 
it with self-incrimination and unlawful search and seizure. As is 
true with respect to other constitutional questions, the “due process 
defense” has been raised in cases in which the specimen was obtained 





* 48 Cal.2d 766, 312 P.2d 690 (1957). 
Id. at 771, 312 P.2d at 693. 
“U.S. CONST. amend. XIV, §1. 
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where the defendant was unconscious, semiconscious because of in- 
toxication, or where force was used. 

In one California case, People v. Frederick,” a sample of blood 
was taken with the defendant’s consent while he was in the hospital 
and, at the time of trial, it was argued that it was in violation of due 
process and the defendant’s rights against self-incrimination. The 
court held that, since the sample was taken with consent and did not 
in any way offend “a sense of justice,” it was valid and should be 
admitted into evidence. 

In another case, Halloway v. State,” the defense argued that be- 
cause the defendant was intoxicated he could not give his consent. 
The court held that the intoxication did not necessarily render him 
incompetent to give his consent and, in so doing, he waived any 
constitutional right that he may have. 

There are two leading cases involving the use of force in taking a 
specimen for a chemical test in which due process was involved. 
The first case is State v. Berg” where the police officers strapped the 
defendant in a chair and then took a sample of his blood. In its 
decision, adfnitting the results of the test into evidence, the court 
said in part: 

With a rapidly increasing death toll upon the public highways 
of the nation, much of which may be attributed to drunk driv- 
ing, we believe the slight inconvenience to a defendant arrested 
for drunk driving in requiring him to exhale his breath in the 
direction of a rubber suction tube which in nowise contacts his 
body or contributes to his discomfort, is a burden which such 
defendant must bear for the common interest.” 


In its decision the court distinguished this case from the Rochin 
case” which will be touched on later. 

In a California case, People v. Kiss,” decided in 1954, a defendant 
was induced through force to submit to a chemical test. In its de- 
cision the court held that, for the due process clause to be applicable 
and for the evidence to be excluded, it would be necessary to estab- 
lish that the accused was “‘by threats and punishment so terrorized 
into submission that to admit it would be a mockery and a pretense 
of a trial.” 





* 109 Cal.App.2d 897, 241 P.2d 1039 (1952). 

* 146 Tex. Crim. 353, 175 S.W.2d 258 (1943). 
* 76 Ariz. 96, 259 P.2d 261 (1953). 

* Id. at 103, 259 P.2d at 266. 

* Rochin v. California, 342 U.S. 165 (1952). 

“ 125 Cal.App.2d 138, 269 P.2d 924 (1954). 

“ Id. at 142, 269 P.2d at 927. 
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In another California case, People v. Haeussler,* the defendant 
was taken to a hospital for treatment following a collision. An at- 
tending physician extracted a sample of blood for comparison pur- 
poses in connection with a blood transfusion and also analyzed it for 
alcohol concentration. The defense contended that any taking of 
evidence by force from the person of a defendant, without his con- 
sent, violates due process and that in this case the force consisted 
of puncturing the skin of the defendant with a needle in order to 
obtain the blood sample. The court rejected this reason and said 
that: 


The taking of a blood test, when accomplished in a medically 
approved mar.ier, does not smack of brutality... . [T] his con- 
duct cannot be characterized as shocking to the conscience, and 
it does not support . . . [a] claim of a violation of due process 
of law.* 

Despite this decision, exponents of chemical tests for alcoholic 
intoxication were apprehensive as to the position which might be 
taken by the United States Supreme Court in a case where a body 
specimen was taken for purposes of a chemical test from an uncon- 
scious person. The basis for this fear was the supreme court’s de- 
cision in Rochin v. California, where the court held that the obtain- 
ing of evidence in a narcotic case, by using a stomach pump on a 
defendant who tried to conceal evidence by swallowing it, was a vio- 
lation of due process. The court held that the due process clause 
of the Federal Constitution prevented the use by a state of evidence, 
even of a purely physical nature, where it had been obtained by 
“brutal” and “offensive” methods. The Wisconsin Supreme Court, 
in the Kroening case,“ touched on the due process question although 
its actual decision was based on an unlawful search and seizure. The 
court, in its original opinion on the particular facts of the case, in- 
dicated that there would be a violation of the due process clause 
of the Constitution but at a later date, on rehearing, withdrew that 
portion of its opinion pertaining to due process. 

In the second leading decision which was handed down in 1957, 
Breithaupt v. Abram, “ the Supreme Court of the United States re- 
jected the application of the rule in the Rochin case, where the 
defense alleged a violation of due process. In this second leading 





“41 Cal.2d 252, 260 P.2d 8 (1953). 

“Id. at 260, 260 P.2d at 12-13. 

“ State v. Kroening, 274 Wis. 266, 79 N.W.2d 810 (1956), rehearing 
denied. 274 Wis. 276, 80 N.W.2d 816 (1957). 

“352 U.S. 432 (1957). 
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case the defendant was involved in a collision with an automobile. 
Three occupants of the automobile were killed and the defendant 
was seriously injured. A pint whiskey bottle, almost empty, was 
found in the glove compartment of his truck. The defendant was 
taken to a hospital and, while he was unconscious in the emergency 
room, the smell of liquor was detected on his breath. A state police 
officer requested that a sample of his blood be taken. While he was 
still unconscious an attending physician withdrew a sample of blood 
with a hypodermic needle. The sample was delivered to the police 
officer and subsequent laboratory analysis showed this blood to con- 
tain about 0.17% alcohol. The defendant was subsequently charged 
with involuntary manslaughter, tried, and sent to prison. The case 
eventually got to the United States Supreme Court. The defendant 
contended his conviction was based on an involuntary blood test 
which deprived him of his liberty without due process of law. The 
defendant argued that the conduct of the officers offended that 
“sense of justice” of which the court spoke in the Rochin case. In 
a six to three decision the court held the facts were not comparable 
and that basically the distinction rests on the fact that there is noth- 
ing “brutal” or “offensive” in the taking of a blood sample under 
the supervision of a physician and that, although the defendant was 
unconscious when his blood was taken, the absence of conscious con- 
sent, without more, does not necessarily render the taking a viola- 
tion of a constitutional right. 

The court concluded, in affirming the decision of the Supreme 
Court of New Mexico, that a blood test taken by a skilled technician 
is not such “conduct that shocks the conscience” or such a method 
of obtaining evidence that it offends a “sense of justice.” The court 
reasoned that: 


As against the right of an individual that his person be held 
inviolable, even against so slight an intrusion as is involved in 
applying a blood test of the kind to which millions of Amer- 
icans submit as a matter of course nearly every day, must be set 
the interest of society in the scientific determination of intoxi- 
cation, one of the great causes of the mortal hazards of the road. 
And the more so since the test likewise may establish inno- 
cence, thus affording protection against the treachery of judg- 
ment based on one or more of the senses.“ 


It is well to note that the state supreme court decisions, such as 
the Kroening case in Wisconsin, regarding the due process aspect of 
the use of the results of chemical tests for intoxication, were all 
rendered prior to the decision of the United States Supreme Court 
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in the Bretthaupt case. Obviously, this decision will have a very 
persuasive effect on the state courts considering this question in the 


future. 





* Id. at 439. 








Reckless Driving — 
Prosecution and Defense 


Hucu R. O’ConneELL* 


Somewhere between the legalistic labyrinths referred to as “or. 
dinary” and “gross” negligence lies the nebulous field known as 
“high degree” of negligence which constitutes the core of the Wis- 
consin law applicable to those traffic violations termed “reckless 
driving.” The latter phrase is defined by statute’ as follows: 


(1) It is unlawful for any person to endanger the safety of his 
own person or property or the safety of another’s person or 
property by a high degree of negligence in the operation of a 
vehicle. 

(2) It is unlawful for any person to cause injury to another 
person by a high degree of negligence in the operation of a 
vehicle. 


The statute also contains the following definition of “a high degree 
of negligence”: 


A high degree of negligence is conduct which demonstrates 
ordinary negligence to a high degree consisting of an act which 
the person should realized creates a situation of unreasonable 
risk and high probability of death or great bodily harm to 
another. 


The concept of criminal culpability set forth above had its origin 
in Clemens v. State,’ a case involving a fourth degree manslaughter 
conviction. On December 28, 1919, at about 5:00 P.M., an automo- 
bile driven by the appellant struck and killed one Theodore Thomas 
as the latter was standing at the rear of his truck which was stopped 
on the shoulder of the Janesville Plank Road near Milwaukee. 


Fourth degree manslaughter was at the time defined as follows: 


Every other killing of a human being by the act, procurement 
or culpable negligence of another, where such killing is not 
justifiable or excusable, or is not declared in this chapter mur- 
der or manslaughter of some other degree, shall be deemed man- 
slaughter in the fourth degree.* 


* Special Assistant District Attorney, Milwaukee County; B.A., Arizona 
State University, Tempe, Arizona, June 1949, with distinction; L.L.B. Mar- 
quette University, Milwaukee, Wis., June 1952; Contributing member of 
Marquette University Law Review Board, 1950-52; Member, Wisconsin Bar 
Association. 

* Wis. Laws 1957, c. 260 § 346.62. 

*176 Wis. 289, 185 N.W. 209 (1922). 

* WIs. STAT. § 4363 (1921). 
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At the trial, the defense contended that the term “culpable negli- 
gence” in the statute should be interpreted to mean gross and not 
ordinary negligence. The trial court, however, held that a showing 
of ordinary negligence as the cause of death was sufficient to war- 
rant a conviction under the statute. The Wisconsin Supreme Court 
interpreted the term “culpable negligence” as “the omission 
to do something which a reasonable, prudent, and honest man 
would do, or the doing of something which such a man would not 
do, under the circumstances surrounding the particular case.”* It 
referred to Johnson v. State,’ which defined fourth degree man- 
slaughter as the involuntary or inadvertent killing of a human 
being. Inadvertence was held to mean lack of heedfulness or at- 
tentiveness; inattention, in short, meant negligence. The court 
then went on to state that the trial court was correct in ruling that 
one “can be held for manslaughter in the fourth degree even though 
the killing is involuntary and is due to inadvertence.” 


The supreme court, in discussing the harsh results stemming from 
this proper application of the law to the facts involved in the 
Clemens case, went on to say that: 


We are not aware of any previous prosecution in this state 
under the fourth-degree manslaughter statute where a defend- 
ant was proceeded against upon a charge of manslaughter 
where death resulted from the performance of a lawful act by 
lawful means but not with usual and ordinary care; on the con- 
trary, we are of the opinion that the doctrine was quite general- 
ly accepted by the courts and the profession that the term 

“culpable negligence,” as used in the statute under considera- 
tion, involved something more than the elements or ordinary 
negligence. The wording of the statute, however, is plain and 
unambiguous, and we must therefore interpret such meaning 
in the light of the clear language used.’ 


The court further commented: 


We have indulged in these comments merely to make it clear 
that we are not heartily in accord with the purport of the man- 
slaughter statute in question, with the eho ought that at the 
earliest time available such changes be made in the statutes of 
our state by the legislature as will require, in order to convict 
of manslaughter in the fourth degree, gross negligence as de- 
fined in the decisions of this court, or that provision be made 





* 176 Wis. 289, 303, 185 N.W. ect 214 (1922). 
5129 Wis. 146, 108 N.W. 55 (1906). 

*176 Wis. 289, 304, 185 N.W. 209, 214 (1922). 
"Id. at 309-10, 185 N.W. at 216. 
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so that no one will come within the condemnation of this statute 
unless he is guilty of an act in violation of some penal law, as 
the result whereof human life is taken.° 


It was, however, some time before the Wisconsin legislature made 
the change suggested by the supreme court in the Clemens case and 
substituted the word “gross” for the term “culpable” in the fourth 
degree manslaughter statute.’ 

The statute as amended was analyzed in the case of Bussard v. 
State,” another case involving a conviction of fourth degree man- 
slaughter. In that case, the evidence showed that the defendant, 
after halting his car at a street intersection, proceeded on and in- 
creased his speed without observing traffic in front of him. While 
talking to a companion, the defendant failed to observe an automo- 
bile ahead of him being pushed by four men on a well lighted 
bridge. Defendant's car struck the other car and killed one of the 


four men. 
In reversing the conviction of fourth degree manslaughter the 


court found that: 


His failure to make any observation during the time it took him 
to travel approximately four hundred feet indicates quite strong- 
ly that the defendant was negligent in a high degree. However, 
we find no evidence of wantonness or wilfulness . . . . Gross 
negligence, as defined in this state and as used in sec. 340.26 
Stats., cannot rest on inadvertence. There must be something 
in the conduct of the actor that shows wantonness, recklessness, 
or wilfulness." (Emphasis added.) 


Following the decision in this case, the Wisconsin legislature en- 
acted a new statute entitled “negligent homicide,”” providing in 
part as follows: 


(2) Any person, who, by the operation of any vehicle at an ex- 
cessive rate of speed or in a careless, reckless or negligent man- 
ner constituting or amounting to a high degree of negligence, 
but not wilfully or wantonly, shall cause the death of another, 
shall be deemed guilty of negligent homicide, and upon con- 
viction thereof shall be punished by imprisonment in the county 
jail not more than one year or by a fine of not more than $1,000, 
or by both such fine and imprisonment. 


Note that the measure of criminal culpability set forth in the 





* Jd. at 312-13, 185 N.W. at 217. 
* Wis. STAT. § 340.26 (1929). 

© 233 Wis. 11, 288 N.W. 187 (1939). 
"Jd. at 15, 288 N.W. at 189. 

% Wis. STAT. § 340.271 (2) (1941). 
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above statute is the “high degree of negligence” referred to in the 
Wisconsin Supreme Court's decision in the Clemens case. 

The negligent homicide statute was analyzed in State ex rel. 
Shields v. Portman,” a case involving an appeal from an order deny- 
ing a motion to discharge the relator under a writ of habeas corpus. 
The writ was to test the validity of the latter’s imprisonment under 
the commitment of a magistrate holding him for trial in the circuit 
court. Among other counts, the defendant was charged with negli- 


gent homicide. 
The supreme court commented on the standard of liability set 
forth in section two of the negligent homicide statute, as follows: 


At first blush it would seem that to validate the negligent 
homicide statute the statute should contain within itself a 
definition of “high degree.” The query involved in the statute is 
much like the query “how long is a string.”” However, this court 
ever since enactment of sec. 192.29 (6), Stats., has left it to the 
jury to determine what constituted “slight” negligence under 
that statute .... If a jury may determine that negligence is of 
a slight degree it would seem competent for them to determine 
that it is of “high degree.” Also it is for the jury to determine 
under the comparative-negligence statute, sec. 331.045, whether 
a plaintiff's negligence is equal to or greater than the negli- 
gence of a defendant. This is certainly leaving it to a jury to 
determine degrees of negligence and we can see no more diffi- 
culty in determining that negligence is of a “high degree” than 
in determining that it is of equal or a higher degree.“ 


This statute” again came under fire in State ex rel. Zent v. 
Yanny,” in which the petitioner claimed that the statute was un- 
constitutional in that its meaning was indefinite and uncertain; that 
the statute contained no definition of what is meant by a “high 
degree of negligence” and that that term had no settled common- 
law meaning in Wisconsin. The supreme court referred to its de- 
cision in the Portman case and said: 


The court necessarily considered that there were other degrees 
of negligence not covered by existing statutes, and that the 
negligent-homicide statute covered the field of negligence be- 
tween that defined as “ordinary negligence” and that defined 
as “gross negligence.” Ordinary negligence and gross negligence 
are distinct kinds of negligence. Ordinary negligence lies in the 
field of inadvertence and gross negligence in the field of actual 





*242 Wis. 5, 6 N.W.2d 713 (1942). 
“Id. at 12, 6 N.W.2d at 717. 

* WIS. STAT. § 340.271 (19 me ). 
244 Wis. 342, 12 N.W.2d 45 (1943). 
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or constructive intent to injure. They do not grade into each 
other.” 


The court went,on to say that it was not necessary that the law 
be so precise as to inform the offending operator of a motor veh- 
icle with certainty just how negligent he could be in causing the 
death of another before becoming criminally liable under the negli- 
gent homicide statute, and then proceeded with the following 
definition of a “high degree of negligence”: 


It is considered that the negligence requisite for a conviction 
under sec. 340.271 (2), Stats., is substantially and appreciably 
higher in magnitude than ordinary negligence. It is negligence 
of an aggravated character. It is great negligence. It represents 
indifference to legal duty. It is conduct that not only creates 
unreasonable risk of bodily harm to another, but also involves 
a high degree of probability that substantial harm will result to 
such other person. In other words, the culpability which char- 
acterizes all negligence is magnified to a higher degree as com- 
pared with that present in ordinary negligence. On the other 
hand, it is something less than wilful and wanton conduct 
which, by the law of this state, is the virtual equivalent of in- 
tentional wrong.” 


The Wisconsin legislature in enacting the new criminal code 
capsulized this definition as follows:” 


(2) A high degree of negligence is conduct which demonstrates 
ordinary negligence to a high degree, consisting of an act which 
the person should realize creates a situation of unreasonable 
risk and high probability of death or great bodily harm to 
another. 


The Wisconsin legislative council recently commented on this 
“high degree of negligence” concept as follows:” 


The difference between a high degree of negligence and reck- 
less conduct lies in the fact that reckless conduct requires proof 
of a conscious disregard for the safety of another while high 
degree of negligence is a purely objective standard. It is only 
necessary to prove that the circumstances are such that the actor 
should realize that his act creates an unreasonable risk and high 
probability of death or great bodily harm to another. 

The difference between a high degree of negligence and or- 
dinary negligence is one of degree. The primary function of 





7 244 Wis. 342, 345, 12 N.W.2d 45, 47 (1943). 

8 Id. at 347, 12 N.W.2d at 47. 

*WIs. STAT. § 940.08 (2) (1955). 

” 5 WISCONSIN LEGISLATIVE COUNCIL, JUDICIARY COMMITTEE REPORT 
ON THE CRIMINAL CODE 24 (1953). 
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the ordinary negligence concept is determining whether a per- 
son should be required to pay damages. The function of the 
negligence concept in the criminal law is in determining the 
sort of conduct which is, although inadvertent, sufficiently 
dangerous to warrant criminal sanction. Since the emphasis in 
both cases is upon the conduct and not the state of mind of the 
actor, it follows that the distinction should be based upon the 
dangerousness of the conduct; that is, for a high degree of negli- 
gence the conduct must contain a greater risk of harm than is 
necessary to form a basis for tort liability only. This distinc- 
tion is, in this code, made in three ways: (1) To be guilty of a 
crime based on a high degree of negligence the actor must 
create the risk while handling a dangerous instrumentality, that 
is, one which when handled carelessly is highly dangerous. 
Vehicles, firearms, and burning material are examples. (2) 
His conduct must in general create a risk of serious conse- 
quences, e.g., death or great bodily harm; and (3) the chance 
of his conduct causing those consequences must be greater than 
would be required to sustain a verdict for damages in tort, that 
is, there must be a high probability that the consequences will 
result from his conduct. “High probability” does not mean that 
the mathematical probability of the consequences occurring 
from the conduct must be greater than 50 per cent. It means 
simply that the probability would be considered great by the 
ordinary person, having in mind all the circumstances of the 
case, including the seriousness of the probable consequences. 


The same definition was made a part of the reckless driving 
statute in the recent enactment of the vehicle code.” 

The present reckless driving statute” contains a restatement of the 
former statute applicable to that offense,” a revision of a former 
statute entitled “reckless operation of vehicles’ and a definition of 
“high degree of negligence.” 

Subsection (2) of the present reckless driving statute was com- 
mented on by the Motor Vehicle Laws Committee prior to its re- 
vision as follows: 


Subsection (2) is a revision of part of s.8581 (3). The present 
section penalizes the injuring of another by the operation of a 
vehicle in a “reckless, wilful or wanton disregard of the rights 
or safety of others.” This would seem to require proof of what 
usually is termed “gross negligence” by Wisconsin courts. This 
is a higher degree of culpability than “high degree of negli- 
gence”. The high degree of negligence standard has been sub- 





™ Wis. Laws 1957, c. 260, § 346.62 (3). 
* Ibid. 

* WIS. STAT. § 85.395 (1955). 

“Wis. STAT. § 85.81 (3) (1955). 
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stituted so as to make the section on injury by reckless driving 
consistent with the sections on reckless driving and homicide by 
reckless driving.” 


Success in the trial of a reckless driving case, from the standpoint 
of both prosecution and defense, depends completely upon the re- 
action of the trier of the facts to the question of whether or not the 
defendant's conduct amounted to a high degree of negligence. 

Where, as in Wisconsin, the statute does not specifically declare 
what particular acts shall constitute the offense of reckless driving, 
the guilt or innocence of the defendant must be determined from 
all of the facts and circumstances in the case.” 

The definition set forth in the Zent case imposes upon the finder 
of fact merely a difficult not an impossible task, and the law is not 
rendered invalid because one fact finder might resolve the issue dif- 
ferently than another. As the court said in Mulkern v. State:” 


If the fact that one jury might decide a case one way and anoth- 
er jury a different way upon the same state of facts rendered 
laws void for uncertainty, then we would have to discard not 
only many rules of civil law but also many criminal laws.* 


The difficulty involved in applying the standard set forth in the 
Zent case appears to have been demonstrated in a case tried before 
a municipal court jury in Milwaukee in 1957” on a charge of negli- 
gent homicide. Evidence was received to the effect that the defend- 
ant had operated his car in excess of the authorized speed limit on the 
35th Street viaduct in the city of Milwaukee at a time when the 
viaduct was covered with a sheet of ice, traffic was very heavy, and 
light rain made visibility very poor. He lost control of his car, veered 
into the opposite lane of traffic and collided with oncoming cars. 
A passenger in his automobile died as a result of the collision. The 
court incorporated in its instruction the definition of high degree 
of negligence found in State ex rel. Zent v. Yanny.” The jury found 
the defendant not guilty. On the same facts another jury might well 
have rendered a different verdict. 

Among the elements to be considered in evaluating the defend- 
ant’s conduct within the high degree of negligence frame of refer- 
ence, are the folowing: 1) The condition of the defendant's car, 





% 1 WISCONSIN LEGISLATIVE COUNCIL, REPORT 272 (1957). 

*5A AM JUR., Automobiles, § 1178 (1956). 

* 176 Wis. 490, 187 N.W. 190 (1922). 

* Id. at 492, 187 N.W. at 191. 

*” State v. Faludi, No. E-8170, Milwaukee County Municipal Court, 
March 14, 1957. 

” 244 Wis. 342, 12 N.W.2d 45 (1943). 
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specifically its lights and brakes;* 2) The condition of the road, 
eg. width and surface (including how affected by weather); 3) 
Lighting conditions existing at time of alleged violation; 4) Con- 
dition of traffic at time of alleged violation, i.e., whether heavy or 
light; 5) Condition of driver;* and 6) Manner of operation, .e., 
control, attention, speed and™ deviation from lane of traffic.” 

Sometimes the evidence available to the prosecution is not deemed 
sufficient to enable the state to meet its “beyond a reasonable doubt” 
burden of proof. It may them be considered advisable to prosecute 
the offense as a violation of a municipal ordinance in order to lessen 
the burden of proof. The city of Milwaukee, has, for example, an 
ordinance which provides as follows: 


(1) It is unlawful for any person to endanger the safety of his 
own person or property or the safety of another’s person or 
property by a high degree of negligence in the operation of a 
vehicle.” 
The ordinance also defines a “high degree of negligence” as that 
term is defined under the state reckless driving statute.” 

For the above and other reasons, most reckless driving cases in the 
Milwaukee area are prosecuted under the municipal ordinance. 
In 1956 there were 81 warrants issued under the state reckless driv- 
ing statute. Of this number 74 were found guilty of the offense. 
While like figures for that year are not available for prosecution 
under the municipal ordinance, it is interesting to note that in 1955 
a total of 667 cases of reckless driving were tried under the city or- 


dinace.” 





** Romines v. State, 45 Okla. Crim. 40, 281 Pac. 310 (1929). 
“= 46 Ops. WIS. ATT’Y GEN. 110, 115 (1957). 

[O]ne who falls asleep while driving does not necessarily violate the 
statutes quoted above, but that he may be found guilty if there is adequate 
additional evidence showing that he realized that if he persisted in driving 
he was likely to fall asleep. Mere proof that a person was driving while 
asleep is not, of itself, sufficient to support a finding of a high degree of 
negligence, under present or proposed laws. Since this is a criminal case, 
the trier of fact, whether it be court or jury, would have to be convinced 
“beyond reasonable doubt.’’ While such additional evidence is often diffi- 
cult to produce, such evidence of foreseeability as is available would be sup- 
ported in some degree by the teachings of common experience and scientific 
writings to the effect that sleep does not usually approach without warning 
and that recognizable symptoms of its onset ordinarily precede actual loss 
of consciousness.’ 

* Maxon v. State, 177 Wis. 379, 187 N.W. 753 (1922). 

* Ibid. See also; State v. Lyon, 59 N.D. 374, 230 N.W. 1 (1930). 

® MILW. ORD. § 101-206 (1957). 

* Wis. Laws 1957 c. 260 § 346.62 (3). 

* CITY AND COUNTY OF MILWAUKEE, ANNUAL REPORT OF MUNICIPAL 
AND DISTRICT COURTS (1955). 
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Difficult of enforcement though they may be, statutes and or- 
dinances such as herein discussed are indispensible weapons in the 
war against the highway holocaust. Prosecution and defense alike 
must share the responsibility for proper administration of justice in 
this field of human activity. The driver who operates in disregard 
of the safety and rights of other members of the community differs 
from the felon only in degree, not kind, of anti-social behavior. 


The law-abiding citizen in a moment may turn into a traffic 
violator almost without intending to be such and may find the 
step to manslaughter on the highway even shorter than he im- 
agines. Traffic law offenders, frequently the most flagrant of- 
fenders, have a way of turning up unexpectedly in the best regu- 
lated households, and many otherwise fair-minded people find 
it difficult to think of their own loved ones as criminals, even 
though the evidence of their wrongdoing is all too obvious. 
These possibilities, moreover, have a great tendency to make us 
all overly cautious in pressing for a rigorous enforcement of the 
traffic laws, manifest though the necessity therefor must be to 
every thoughtful citizen. We have a perfectly human tendency 
to shut our eyes to the enormity of the over-all problem of traf- 
fic law enforcement as reflected in the lives lost, the careers 
blasted, the homes disrupted, and the property destroyed by 
motorists and to seek to minimize the significance of the "ayaa 
ular case in which we may be concerned. Whatever may be our 
point of view on legal contests between man and man in what 
we call the civil law, in the conflicts between the state and the 
individual that we know as the criminal law, the average defend- 
ant and his friends are much more likely to be seeking mercy 
rather than justice —and in this are they unlike the child seek- 
ing the solace of its mother or, for that matter, any of us as we 
approach the Great Throne on the final day of judgment? 
These frailties of human nature, deep bred in most of us, do 
not make the enforcement of our traffic laws the easier.” 





* INSTITUTE OF JUDICIAL ADMINISTRATION, TRAFFIC LAW ENFORCE- 
MENT AND THE SIXTEEN RESOLUTIONS OF THE CHIEF JUSTICES AND THE 
GOVERNORS (July 1953). 








Implied Sales Warranty of Fitness 
For Particular Purpose 
Cavin W. CormMan* 
HIsTORICAL AND SOCIAL GROWTH — 19TH CENTURY 


The implied sales warranty of fitness for particular purpose first 
developed in Anglo-American jurisprudence in the early nineteenth 
century, subsequent to the origin of the implied warranty of mer- 
chantability. Lord Ellenborough established the implied warranty 
of merchantability in terms of resalability in 1815, at a date when, 
for the first time, a larger proportion of the English population was 
employed in commerce, navigation and manufacture than in agri- 
culture and mining.’ Prior to this time, especially during the seven- 
teenth century, there were complaints of intolerable abuse and fraud 
in the application of the regulation of trade.* The elaborate system 
of trade regulation developed in England during the fourteenth 
through sixteenth centuries had reached the stage of complete 
breakdown, due in part to lack of administrative energy and in- 
tegrity. The coupling of this decline with the expansion of com- 
mercial trade, especially within the textile industry, created the 
underlying impetus for the development of the implied warranty 
of merchantability. The merchant buyer of waste silk or scarlet cut- 
tings, purchasing without opportunity of inspection, received legal 
assurance that the product would be resalable in the open market 
under the denomination mentioned in the purchase contract.” 

Merchantability, even at this early date, possessed the additional 





*Associate Professor of Law, Marquette University; B.B.A., Baylor Uni- 
versity 1942; L.L.B., Baylor University 1944, L.L.M., University of Michigan 
1950. 

* HALVEY, HISTORY OF THE ENGLISH PEOPLE IN 1815, at 179 (1924), 
“According to the census returns for 1811, there were only 6,129,142 persons 
employed in agriculture and mining, as against 7,071,989 persons in commerce, 
navigation and manufacture.” 

* Le Viness, Caveat Emptor Versus Caveat Venditor, 7 MD. L. REV. 177, 


182 (1943). 
* Gardiner v. Gray, 4 Camp. 144, 145, 171 Eng. Rep. 46, 47 (K.B. 
1815), ‘*. . . the purchaser has a right to expect a saleable article answering .the 


description in the contract.’’ (waste silk); Bridge v. Wain, 1 Stark. 504, 171 
Eng. Rep. 543 (K.B. 1816) (scarlet cuttings); Laing v. Fidgeon, 4 Camp. 
169, 171 Eng. Rep. 55 (C.P. 1815), “‘. . . the defendant [seller] . . . ought 
to furnish a merchantable article.’ (saddles) . 

There had been an earlier unsuccessful attempt in the United States to 
incorporate the European obligation of sound goods for a sound price. Bailey 
‘s ar 2 Root 407 (Conn. 1796); Whitefield v. M’Leod, 2 Bay 380 

.C. 1802). 
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definition of fitness for some purpose.‘ Thus phrased, it was a 
natural step during the following decade, to establish a warranty of 
fitness for particular purpose, and with the flourishing of English 
oceanic commerce it was logical that the earliest cases would involve 
the sale of copper for the sheathing of a particular ship.* The fact that 
the vendor was not a manufacturer or that the purchaser selected the 
copper were not of consequence in these first decisions.’ Although the 
obligation was tramed in contractual warranty terms, it was the sale 
itself that was held to constitute the affirmation.’ 

The full impact of mass production was yet to be felt in England 
and the specialized skill of the individual craftsman was still re- 
flected in the English decisions during the first several decades after 
the origin of this warranty. Thus judicial relief was afforded the 
buyer when the commodity involved was hay for oxen,* wine to lay 
down for maturing, or rope to raise wine barrels.’ By mid-century, 
however, the nature of the commodity had shifted to items of trans- 
portation,” and the manufacture of engines and boilers for the 





* Laing v. Fidgeon, 4 Camp. 169, 171 Eng. Rep. 55 (C.P. 1815). 

° Gray v. Cox, 4 B. 6 C. 108, 115, 107 Eng. Rep. 999, 1002 (K.B. 
1825) Abbott C.J.: “At the trial it occurred to me that if a person sold 
a commodity for a particular purpose, he must be understood to warrant 
it reasonably fit and proper for such purpose. I am still strongly inclined 
to adhere to that opinion, but some of my learned brothers think differently.” 
Similar comment by Best C. J. in Jones v. Bright, 5 Bing. 533, 130 Eng. Rep. 
1167 (Ex. 1829). 

® Jones v. Bright, supra note 5 at 534, 130 Eng. Rep. at 1168. ‘‘Copper was 
lying in the Defendants’ warehouse, in sheets of various size, thickness, and weight: 
The Plaintiff's shipwright selected what he thought fit, and afterwards applied 
it to the Plaintiff's ship, observing nothing amiss.’’ Park J., however, points 
out that “‘[the inspection] was merely of tie exterior of the commodity, and he 
had no means of knowing its intrinsic qualities.” Jd. at 548, 130 Eng. Rep. at 
hee 8 

“Id. at 544, 130 Eng. Rep. at 1172. “‘. . . a merchant may guard against 
defects in manufactured articles; as he who manufactures copper may, by due 
care, prevent the introduction of too much oxygen. ..”’ Id. at 546, 130 Eng. 
Rep. at 1173 “*. . . the case is of great importance; because it will teach man- 
ufacturers that they must not aim at underselling each other by producing goods 
of inferior quality, and that the law will protect purchasers who are necessarily 
ignorant of the commodity sold.” 

* Beals v. Olmstead, 24 Vt. *114 (1852) (Hay to keep oxen during the 
summer while at work on the railroad. Decision based upon breach of express 
warranty); cf. Mallan v. Radloff, 17 C.B. (n.s.) 588, 144 Eng. Rep. 236 
(1864) (Sale of unassembled soap frames, decision also based upon express 
warranty breach). 

* Osborn v. Hart, 23 L. T. R. (n.s.) 851 (Ex. 1871) (pipe of wine to 
lay down) ; Brown v. Edgington, 2 Man. &% G. 279, 133 Eng. Rep. 751 (1841) 
(Rope to raise pipes of wine. Seller determined size of rope necessary). 

“ Ships: Shepherd v. Pybus, 3 Man. & G. 868, 133 Eng. Rep. 1390 
(C.P. 1842); Brenton v. Davis, 8 Blackf. *317 (Ind. 1846). But Cf., The E 
270, 16 F.2d 1005 (D.C. Mass. 1927); Fisk v. Tank, 12 Wis. *276, 78 Am. 
Dec. 737 (1860). Supplies: Bigge v. Parkinson, 7 H. & N. *955, 158 Eng. Rep. 
758 (Ex. 1862); Leopold v. Van Kirk, 27 Wis. 152 (1870). 








March] IMPLIED SALES WARRANTIES 221 


purchaser's mill." This corresponded with the economic change in 
England. Already the manufacture of linen, wool and silk had pro- 
gressed and the Lancashire cotton mills had achieved first position 
in world trade.” Some 6500 new patents were recorded in the United 
States between 1840 and 1850 and even this figure quadrupled dur- 
ing the following decade.”* Mass production originated in the United 
States about 1850 and advanced to Europe,” with the industrial revo- 
lution expanding from individual craftsmanship in the textile in- 
dustry” to metal articles, foodstuffs, large scale manufacture of iron 
and steel, and finally to the manufacture of production machinery.” 
The development of implied warranty adjudication was similar; con- 
trast the 1860 decisions involving liquor for barter to African natives 
or troop supplies from London to Bombay,” with decisions allowing 
purchaser’s relief later in the century, e.g., cloth for overcoat manu- 
facture,” steel for manufacture of axes, iron to be converted into 
nuts and bolts for resale.” Emphasis had shifted from trade and com- 
merce to manufacture and processing. The size of English industrial 
plants increased during this period by seventy-five per cent, the 
value of goods produced increased 150 per cent, and employment in 
the iron and steel industries increased more than fivefold.” Fur- 





“Beers v. Williams, 16 Ill. *69 (1854) (boiler and fire place for grist 
and saw mill); Page v. Ford, 12 Ind. *46 (1859) (engine and boiler for 
sawmill) ; Rodgers v. Niles, 11 Ohio St. 48, 78 Am. Dec. 290 (1860) (boiler 
for mill) ; Overton v. Phelan, 39 Tenn. 445 (1859) (iron work for use by 
building contractor) ; Getty v. Rountree, 2 Pin. 379, 54 Am. Dec. 138 (Wis. 
1850) (water pumps for lead mine). 

™ HALVEY, HISTORY OF THE ENGLISH PEOPLE 1830-1841, at 278-79 
(1927). 

* TRAIN, THE STORY OF EVERYDAY THINGS 287 (1941). 

“ 8 ENCYCLOPAEDIA OF THE SOCIAL SCIENCES 3, 4, 8 (1932). 

* TRAIN, op. cit. supra note 13, at 288. 

* op. cit. supra note 14, at 11. 

* Leopold v. Van Kirk, 27 Wis. 152 (1870) (supplies for Lake Superior 
region) ; Boothby v. Scales, 27 Wis. 626 (1871) (fanning mill for cleaning 
grain); Bigge v. Parkinson, 7 H. @ N. *955, 158 Eng. Rep. 758 (Ex. 1862) 
(troop supplies) ; Macfarlane and Co. v. Taylor and Co., 18 L.T.R. (ns.) 
214 (H.L. 1868) (liquor manufactured for barter). 

* Bierman v. City Mills Co., 151 N.Y. 482, 45 N.E. 856 (1879) (felt 
cloth for overcoats); Drummond v. Van Ingen, 12 App. Cas. 284 (1887) 
(worsted coatings for sale to clothers or tailors); But cf., Jones v. Padgett, 24 
Q.B.D. 650 (1890) (indigo blue cloth for servants liveries, recovery for war- 
ranty breach denied, but purpose may not have been known by seller). 

” Park v. Morris Axe and Tool Co., 4 Lansing 103 (N.Y. Sup. Ct. 1871) 
(steel for axes and tools): Dayton v. Hooglund, 39 Ohio St. 671 (1884) 
(Swedish iron for bolts and nuts). 

Construction trades; warranty applied: Kellogg Bridge Co. v. Hamilton, 
110 U.S. 108 (1884) (false work on partly completed bridge); Berger Mfg. 
Co. v. Crites, 178 Mo. App. 218, 165 S.W. 1163 (1914) (metal lumber for 
use in school building) ; Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb. 68, 
55 N.W. 211 (1893) (lime for plastering building) . 

* |] ENCYCLOPAEDIA OF THE SOCIAL SCIENCES 176-77 (1932). 
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naces, engines and boilers predominate late nineteenth century liti- 
gation decided on the basis of breach of this implied warranty.” 

Trade and commerce continued to play an important role in the 
growth of this warranty during the early twentieth century. Coal 
from England,” sewer pipe in Ontario,” lumber, flour, sugar and 
oil in the United States™ all continued to be of importance, but 
recovery for breach was now also granted for highly specialized de. 
signed equipment and machinery. Specially constructed ship pro- 
pellers in England,* coal mining equipment, gold washing machines, 
generators and oil refining plant equipment in America, ali exem- 
plified the trend.” 

The parallel growth of this implied warranty and of industry is 
typified by the automobile. At the beginning of the twentieth cen- 
tury the motor vehicle had scarcely left the inventor’s workshops; 
by 1929, there were almost thirty-two million cars and trucks in use 





* McClamrock v. Flint, 101 Ind. 278 (1885) (wind pumps); Fitz- 
maurice v. Puterbaugh, 17 Ind. App. 318, 45 N.E. 524 (1896) (steam boiler 
for sawmill and power factory); Blackmore v. Fairbanks, Morse & Co., 79 
Iowa 282, 44 N.W. 548 (1890) (Westinghouse engine and boiler for grist 
and saw mill) ; George E. Pew Co. v. Karley & Titsenor, 168 Iowa 170, 150 
N.W. 12 (1914) (engine and dynamo for motion picture production) ; In- 
ternational Harvester Co. v. Porter, 160 Ky. 509, 169 S.W. 993 (1914); 
Glover Mach. Works v. Cooke-Jellico Coal Co., 173 Ky. 675, 191 S.W. 
516 (1917) (locomotive for purchaser’s coal mine) ; Tennessee River Co. v. 
Leeds, 97 Tenn. 574, 37 S.W. 389 (1896) (cast iron piston heads for use 
in cotton press). Canada: Bigelow v. Boxall, 38 U.C.Q.B. Rep. 452 (1876) 
(furnace) . . 

* Gillespie Bros. v. Cheney, [1896] 2 Q.B. 59 (provisional clause in sec- 
tion 14(1) Uniform Sale of Goods Act limited to manufactured goods) . 

* Ontario Sewer Pipe Co. v. MacDonald, 2 Ont. W.N. 483 (1910). 

* Davenport Ladder Co. v. Edward Hines Lumber Co., 43 F.2d 63 (8th 
Cir. 1930) (lumber for tool chests); Louisville Grinding & Mach. Co. v. 
Southern Oil & Tar Co. 230 Ky. 39, 18 S.W.2d 877 (1929) (oil for 
racetrack) ; Country Club Soda Co. v. Arbuckle, 279 Mass. 121, 181 NLE. 
256 (1932) (sugar for beverage manufacture); Sperry Flour Co. v. De 
Moss, 141 Ore. 440, 18 P.2d 242 (1933) (flour for bread); Sachter v. 
Gulf Ref. Co., 203 N.Y. Supp. 769 (1923) (oil for refrigerating plant) ; 
J. A. Campbell Co. v. Corley, 140 Ore. 462, 13 P.2d 610, 14 P.2d 455 
(1932), noted 66 U. S. L. REv. 621 (1932), 12 ORE. L. REV. 356 (1933). 

* Cammell Laird & Co. v. Manganese Bronze & Brass Co., [1934] A.C. 
402 (propellers for purchaser’s ship) . 

* American Mine Equipment Co. v. Butler Consolidated Coal Co., 41 
F.2d 217 (3d Cir. 1930) (coal mining conveyancing equipment); William- 
son Daily News v. Linograph Co., 47 F.2d 523 (4th Cir. 1931) (printing 
machine) ; Drumar Mining Co. v. Morris Ravine Mining Co., 33 Cal. App. 2d 
492, 92 P.2d 424 (1939) (gold washing machine); American Spiral Pipe 
Works v. Universal Oil Products Co., 220 Ill. App. 383 (1920) (oil stills for 
oil refining plant) ; E. Edelman &% Co. v. Queen Stove Works, Inc., 205 Minn. 
7, 284 N.W. 838 (1939), Note, 25 VA. L. REV. 990 (1939), (generators 
for wind chargers) ;: Hobart Mfg. Co. v. Rodziewicz, 125 Pa. Super. 240, 189 
Atl. 580 (1937) (bread dough mixing machine). Compare: Hurd-Pohlmann 
Co. v. Sugita, 32 Hawaii 577 (1932) (same); Foss v. Golden Rule Bakery, 
184 Wash 265, 51 P.2d 405 (1935) (bottle washing machine) ; Universal 
Motor Co. v. Snow, 149 Va. 690, 140 S.E. 653 (1927) (grinding mill). 
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throughout the world.” During the period of initial growth of the 
automobile industry, courts in England* and the Unites States” 
were liberal in finding both particular purpose and reliance in the 
purchaser’s favor. Purchases for the purpose of use as a “pleasure 
car” or “for touring purposes,” or “to convey the purchaser from 
place to place,” are little more than application of the common or 
general purpose, and yet were found to justify reliance as purchases 
for a particular purpose.” Similar decisions are to be noted in the 
related areas of trucks” and farm tractors.” As the automobile be- 
came the common mode of transportation, the manufacturer’s names 
became household words, and the “particular” purpose became the 
customary and common one, automobile litigation within the area 
of breach of implied warranty of fitness for particular purpose di- 





7 2 ENCYCLOPAEDIA OF THE SOCIAL SCIENCES 322, 325 (1932). During 
the period 1922-26 more motor vehicles were produced than in the entire pre- 
vious history of the industry. However, during this period, the number of 
major producers decreased and by 1923 ten manufacturers produced over ninety 
percent of the entire production. 

* Bristol Tramways Co. v. Fiat Motors Ltd., [1910] 2 K.B. 831 
(Fiat omnibus chassis for heavy passenger traffic in hilly district of Bristol) ; 
Baldry v. Marshall, [1925] 1 K.B. 260 (Bugatti car suitable for touring pur- 
poses). Canada: Marshali v. Ryan Motors Ltd. 15 Sask. L.R. 118, 65 D.L.R. 
742 _ (Overland car for purpose of conveying purchaser from place 
to place). 

*” Petfalski v. Winkel Garage Co., 190 Wis. 64, 208 N.W. 893 (1926) 
(Studebaker automobile for use as a pleasure car). Contra, Farris v. Alfred, 158 
Ill. App. 158 (1910) (liability for warranty breach limited to manufacturer). 

See notes 28, 29 supra. 

™ Indestructible Wheel Co. v. Red Ball Body Corp., 100 Ind. App. 150, 
194 N.E. 738 (1935) (wheels for purchaser’s use in manufacturing trucks) ; 
Federal Motor Truck Sales Corp. v. Shanus, 190 Minn. 5, 250 N.W. 713 
(1933) ; Marx v. Locomobile Co. of America, 82 Misc. 468, 144 N.Y. Supp. 
937 (1913) (wagon for hauling asphalt) ; Long v. The Five-Hundred Co., 123 
Wash. 347, 212 Pac. 559 (1923) (truck for hauling timber products). 

* Minneapolis Steel & Mach. Co. v. Casey Land Agency, 51 N.D. 832, 201 
N.W. 172 (1924); Hausken v. Hodson-Feenaughty Co., 109 Wash. 606, 187 
Pac. 319 (1920); contra, Peninsula Motor Co. v. Daggett, 126 Wash, 275, 
218 Pac. 253 (1923) (Fordson tractor held to be well known in 1923); La 
Crosse Plow Co. v. Brooks, 142 Wis. 640, 126 N.W. 3 (1910). Canada: 
Advance-Rumely Thresher Co. v. Lester, [1927] 61 Ont. L.R. 4, 4 D.L.R. 
51 (1927) reversing 1 D.L.R. 502 (1927) (disclaimer clause involved). 
Recent truck and tractor decisions also denying implied warranty recovery: 
Bagley v. International Harvester Co., 91 Cal. App2d 922, 206 P.2d 43 
(1949) (truck for hauling logs); Kirkland v. John Deere Plow Co., 66 Ga. 
App. 304, 18 S.E.2d 109 (1941) (tractor to operate as peanut picker) ; 
Spinella v. Atlantic Tug &% Equipment Co., 123 N.Y.S.2d 336 (1953) 
(tractor and loader for landscaping) . 

Road construction equipment: Warranty applied; Hughes v. Nat'l 
Equip. Corp., 216 Iowa 1000, 250 N.W. 154 (1933) (dumptors for grad- 
ing railroad line); Dunn Co. v. Charlevoix Co., 247 Mich. 398, 225 N.W. 
592 (1929); National Equipment Corp. v. Moore, 189 Minn. 632, 250 N.W. 
677 (1933) (dumptor). Warranty denied; Webster v. L. Romano Engineer- 
ing Corp., 178 Wash. 118, 34 P.2d 428 (1934). 
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minished.* Except for mass produced, widely distributed goods, im- 
plied warranty of fitness for particular purpose has expanded to in- 
clude the entire range of products without distinction as to level of 
distribution.” 

Unfortunately, the legal growth of this implied warranty has not 
kept pace. Most of the legal milestones in the past hundred years 
have consisted of mere restatement of existing legal position. 
Justice Mellor’s classic elaboration of warranty rules in the 1860's 
was merely a crystallization by restatement of the requirements estab- 
lished in England during the first half of the century.” Chalmers 
attempted to restate Mellor in the implied warranty area of his Sale 
of Goods Act,” and after the turn of the twentieth century, Williston 
restated Chalmers in codifying the law of Sales for the United 
States.” The elements carried forward by these restatements of exist- 
ing law, primarily those of informing the seller of particular pur- 
pose and the purchaser’s reliance upon the seller’s skill or judgment, 
are fortunately broad enough so that the individual court is afforded 
the freedom necessary to assure justice to the individual litigants. 
Unfortunately, the element of reliance has not been limited to an 
issue of fact. Instead, during the nineteenth century it became a 
matter of law for court determination. Reliance in effect became 
legal right to rely. It was, therefore, not the implied warranty per se 
that impeded expansion, but the judicial restrictions that have 
developed with the warranty during the past one hundred years. 
Having traced the growth of the warranty, consideration must now 
be given to those areas that have been judicially excluded. These 
include the sale of “known, definite and described” items, the trade 





** Adams v. Peter Tramontin Motor Sales, 42 N.J. Super. 313, 126 A.2d 
358 (1956). 

*“ Manufacturer-purchaser: Giant Mfg. Co. v. Yates-American Mach. Co., 
111 F.2d 360 (8th Cir. 1940) (coils for assembly into air conditioning units). 
Ultimate retail consumer: Buchanan v. Dugan, 82 A.2d 911 (Munic. Ct. App. 
D.C. 1951) (hearing aid) ; Green Mountain Mushroom Co. v. Brown, 117 Vt. 
509, 95 A.2d 679 (1953) (roofing cement). For heating equipment pur- 
chased at various distribution levels see: Universal Major Electrical App. v. 
Glenwood Range Co., 223 F.2d 76 (4th Cir. 1955); B.F. Sturtevant Co. 
v. LeMars Co., 188 Iowa 584, 176 N.W. 338 (1920); Iron Fireman Coal 
Stoker Co. v. Brown, 182 Minn. 399, 234 N.W. 685 (1931); Skinner v. 
Kerwin Ornamental Glass Co., 103 Mo. App. 650, 77 S.W. 1011 (1903); 
Huddleston v. Lee, 39 Tenn. App. 465, 284 S.W.2d 705 (1955) (freezing 
unit) ; Carver v. Denn, 117 Utah 180, 214 P.2d 118 (1950) (air conditioning 
equipment for commercial business); Eliason v. Walker, 42 Wash.2d 473 
256 P.2d 298 (1953) (residential heating equipment). 

® Jones v. Just, [1868] 3 Q.B. *197 (fourth classification) . 

% The Sale of Goods Act, 1893, 56 & 57 ViCT., c. 71 §14 (1). 

7 UNIFORM SALES ACT § 15(1); UNIFORM LAWS ANNOTATED 213 
(1950), hereinafter U.S.A. § 15(1). 
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name restriction, strict application of the parol evidence rule, and 
sales by dealers. 


LEGAL RESTRICTIONS — 19TH CENTURY 
Known, Definite and Described 


The earliest restriction judicially imposed (and of greatest im- 
portance in impeding the warranty’s growth during the nineteenth 
century) was Classified simply as the sale of, or contract to sell, items 
that are “known, defined and described.” This restriction originated 
in England with Justice Parke in 1838." A patented smoke consum- 
ing furnace was found to be a defined and well-known machine, and 
thereby excluded from the newly created implied warranty. This 
was a period of transition from present dealings with raw materials 
and articles of trade to manufactured articles under executory con- 
tracts. Parke was unable to make the transition. The pre-contract 
manufactured smoke consuming machine, which the manufacturer 
contracted to install, undoubtedly the only patented device that 
he made for sale and installation, was equated by Parke with the 
horse purchaser who says to his horse-trading seller, “Send me 
that bay horse in the third stall of your stable to draw my car- 
riage.” This is Llewellyn’s horse-trader law in full application.“ 
Lord Abinger, in obiter dictum, recognized the close relationship 
between this newly created implied sales warranty and the tort 
action for non-disclosure. Few of the subsequent decisions, how- 
ever, have given this relationship proper consideration.” 

During the 1850’s-60’s, this newly created restriction was again 
applied to patented devices; first to a printing machine,“ and again 
to a self-closing smoke consuming furnace valve.” Subsequently, it 
was applied, almost as a matter of form and rarely with evaluation 
of its purpose or justification, as a continued restriction on the 





ae “Chanter v. Hopkins, 4 M. & W. 399, 150 Eng. Rep. 1484 (Ex. Ch. 
8). 

“Id. at 404, 150 Eng. Rep. at 1486, Parke J. *. . . [S]uppose the buyer 
said, ‘send that bay horse in the third stall of your stable, to draw my carriage,’ 
then if it did not draw the carriage, it would be the buyer’s concern.”’ 

“ Llewellyn, On Warranty of Quality, And Society, Part II, 37 COLUM. 
L. REV. 341 (1937). 

* See note 38 supra at 404, 150 Eng. Rep. at 1487. For the related ‘tort 
aspects of non-disclosure see Keeton, Fraud-Concealment And Non-Dis- 
closure, 15 TEXAS L. REV. 1 (1936); Note, 22 B.U.L. REV. 607 (1942); 
Berger & Hirsch, Pennsylvania Tort Liability for Concealment and Nondis- 
closure in Business Transactions, 21 TEMP. L.Q. 368 (1948). 

“ Ollivant v. Bayley, 5 Q.B. 288, 114 Eng. Rep. 1257 (1843). 
aces Prideaux v. Bunnett, 1 C.B. (N.S.) 613, 140 Eng. Rep. 252 (C. P. 

- 
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growth of the warranty. Mellor by decision“ and Parsons by text* 
during the 1860’s referred to the known, defined and described limi- 
tation as a well-established rule of common law. The early decisions 
in the United States, citing the English decision involving patented 
mechanisms, applied the same limitation to the sale of fertilizer in 
Virginia, oxen in New Hampshire, and hogs bought for market in 
New York.“ The distinction in type of commodity involved or the 
fact that most of the negotiations were face-to-face, was never noted, 
much less emphasized. Here the analogy of the “grey horse pur- 
chased to ride’ seems more appropriate. Once established, later 
American decisions imposed the restriction regardless of the na- 
ture of the commodity involved or the form of the pre-sale nego- 
tiations.” 

Directly related to the above restriction is the nineteenth century 
requirement that the sales contract must be executory“ in order 
that the implied warranty of fitness for particular purpose may be 
applicable. Only within the limited area where the contract pro- 
vided for the seller to supply a non-specific item, with the choice 
of selection in the seller and the agreement at executory stage, 
was the implied warranty effective. Meechem, in stating exist- 
ing judicial opinion before the end of the nineteenth century, in- 
cluded these requirements: The contract must be executory, the 
particular article must not be described by the buyer, only the 





“ Jones v. Just, [1868] 3 Q.B. 197 (third classification) . 

“1 PARSONS, CONTRACTS 469-70 (4th ed. 1860); BENJAMIN, SALES 
§657 (1st Am. ed. 1875). 

“ Deming v. Foster, 42 N.H. 165 (1860) (oxen for farm work) ; Bart- 
lett v. Hoppock, 34 N.Y. 118 (1865) (hogs for New York Market) ; Mason 
v. Chappell, 56 Va. (15 Gratt.) 572 (1860) (fertilizer) ; Fisk v. Tank, 12 
Wis. 276 (1860) (engine for boat, boat must be of sufficient strength for en+ 
gine). 
“‘ Deming v. Foster, supra note 46 at 174, quotes the following obiter 
dictum from Keates v. Kadogan, 2 E.L.6E. 320, 10 C.B. 591 (1858): 
*“‘. . . but if a man says, ‘sell me that grey horse to ride’, and the other sells 
it, knowing he can not ride it, that would not make him liable.”’ 

“ Application of this implied warranty refused on basis that goods involved 
were ‘‘known, defined and described’’: Seitz v. Brewers’ Refrigerating Mach. Co., 
141 U.S. 510 (1891); Oil Creek Gold Min. Co. v. Fairbanks, Morse & Co., 
19 Colo. App. 142, 74 Pac. 543 (1903); Wisconsin Red Pressed-Brick 
Co. v. Hood, 54 Minn. 543, 56 N.W. 165 (1893), 2nd appeal aff'd, 60 
Minn. 401, 62 N.W. 550 (1895); 3rd appeal aff'd, 67 Minn. 329, 69 N.W. 
1091 (1897); Stanford v. National Drill & Mfg. Co., 28 Okla. 441, 114 
Pac. 734 (1911); Mine Supply Co. v. Columbia Mining Co., 48 Ore. 391, 
86 Pac. 789 (1906); Jarecki Mfg. Co. v. Kerr, 165 Pa. 529, 30 Atl. 1019 
(1895); Milwaukee Boiler Co. v. Duncan, 87 Wis. 120, 58 N.W. 232 (1894). 

For the distinction between Anglo-American and Roman sales warranty 
law see: 1 WILLISTON, SALES § 247 at 657 (rev. ed. 1948); ZULUETA, THE 
ROMAN LAW OF SALE 46-51 (1945); Bartlett v. Hoppock, 34 N.Y. 118, 
122 (1865) (recognizing the distinction). 

“ | SMITH’S LEADING CASES 313 (8th ed. 1879). 
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buyer’s need must be known, the buyer must neither be able nor 
undertake to determine what will best supply his need, and he must 
leave it to the seller both to make the determination and assume the 
risk.” The area of expansion for the implied warranty of fitness for 
particular purpose was indeed narrow. 

Judicial justification for use of the “known, defined and de- 
scribed” limitation is rarely expressed. In these few instances, 
it has been justified on the basis that if the contract requires 
a specific item, the seller’s freedom of choice is thereby elimi- 
nated. When the seller suggests, however, the use of his product 
to accomplish the desired special purpose, then completes the order 
form and inserts the name of his specific product into the contract, 
it little behooves him after the contract is mutually signed to hold 
that his freedom of selection is eliminated because he is now under 
contractual obligation to furnish his own item. The fact that the 
contract specifies a particular item may constitute make-weight evi- 
dence of the buyer’s non-reliance but it should not constitute an 
automatic exclusion of the implied warranty. It is surprising to find 
a federal judge of Sanborn’s caliber adopting this approach.” As 
Phillip’s dissent to Sanborn’s opinion aptly expiains, this strict 
application produces a situation where “. . . the doctrine of 
implied warranty can afford no protection to the confiding pur- 
chaser against the smart secretary of the manufacturer.” Caveat 
emptor finds its clearest application in the “known, defined and 
described” restriction. The influence of these late nineteenth century 
decisions is observable in federal court application well into the 
twentieth century with observations that this restriction on the im- 
plied warranty ‘“‘makes for the stability of business transactions,” even 
at a time when the court recognizes that enlightened business places 
more and more responsibility on the seller.” 


Parol Evidence Rule 


During the latter half of the nineteenth century Anglo-American 
courts often linked the “known, defined and described” restriction 
with a strict interpretation of the parol evidence rule, thereby creat- 
ing a joint basis for excluding purchasers’ relief through breach of 
the implied warranty of fitness for particular purpose. Application 
of the parol evidence rule to this area must rest upon the classifica- 





2 MECHEM, SALES § 1349 (1901). 
* Davis Calyx Drill Co. v. Mallory, 137 Fed. 332 (8th Cir. 1905). 
"Id. at 340. 

1929) Braden v. Mountain Iron & Supply Co., 32 F.2d 244, 246 (8th Cir. 
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tion of this implied sales warranty. If it be considered as imposed 
by law upon the contract for reasons of policy, as contrasted with 
being a part of the contract itself, the parol evidence rule should 
not be applied. In many cases the purchase is induced by the seller’s 
oral assurance that his product will accomplish the specialized pur- 
pose desired by the purchaser. Proof of the purchaser’s reliance often 
rests upon legally establishing these oral statements that are fre- 
quently promissory in nature. Exclusion of this proof by virtue of 
the parol evidence rule restricts the scope of the implied warranty. 

Nor can the problem be solved by determining in advance whether 
it would be natural to integrate these oral assurances into the written 
contract. Several text commentators“ in comparing this warranty 
with the implied warranty of merchantability have expressed the 
veiw that it is more natural to expect that the oral assurances of fit- 
ness for particular purpose would be included within the writing. 
Corbin, on the other hand, believes that the word implied is used 
“for the very reason that they are ordinarily not put into express 
words by the parties.’”™ Actually, the matter of integration will turn 
on the business skill and bargaining ability of the contracting parties 
in the individual transaction. 

Williston relates the parol evidence rule to the specific goods 
restriction.” If the implied warranty of fitness for particular pur- 
pose is to be applied to the purchase of specific goods, the warranty 
must be implied by law rather than agreement of the parties. The 
result of this approach, however, is to permit courts to find 
that if the goods are non-specific, the parol evidence rule is ap- 
plicable to the oral assurance; and if they are specific, the “known, 
defined and described” restriction is effective. 

During the last quarter of the nineteenth century and the first 
portion of this century the strict application of the parol evidence 
rule was formidable limitation to the implied warranty of fitness 
for particular purpose.” Today, however, its effect is considerably 





“Strahorn, The Parol Evidence Rule And Warranties Of Goods Sold, 
19 MINN. L. REV. 725, 739 (1935); Comment, Parol Evidence Rule In 
Warranties of Sale Of Goods—Contractual Disclaimers, 7 FORDHAM L. REV. 
238, 249 (1938). 

3 CORBIN, CONTRACTS § 585 at 287-88 (1951). 

* 1 WILLISTON, SALES § 231 at 590-91 (rev. ed. 1948). 

5 Seitz v. Brewers’ Refrigerating Mach. Co., 141 U.S. 510 (1891); Stand- 
ard Brands, Inc. v. Consolidated Badger Co-op., 89 F. Supp. 5 (E.D. Wis. 
1950) ; Fay & Eagan Co. v. Dudley & Sons, 129 Ga. 314, 58 S.E. 826 (1907): 
Ehrsam v. Brown, 76 Kan. 206, 91 Pac. 179 (1907); Warren Glass Works Co. 
v. Keystone Coal Co., 65 Md. 547, 5 Atl. 253 (1886); Whitmore v. South Bos- 
ton Iron Co., 84 Mass. (2 Allen) 52 (1861) ; McCray Storage Co. v. Woods, 99 
Mich. 269, 58 N.W. 320 (1894); Wheaton Roller-Mill Co. v. John T. Noye 
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diminished in that strict application against the purchaser is limited 
to a minority of jurisdictions.* Most of these earlier decisions, in 
determining whether the written contract integrated all the negoti- 
ations of the parties, erroneously considered only the writing itself,” 
and did not attempt to classify the excluded warranty as the creature 
either of law or agreement. The philosophy of caveat emptor is 
evident in these nineteenth century rulings.” 

Most of the decisions in which recovery has been denied because 
the written contract was inconsistent with an implied warranty of 
fitness for particular purpose involved the sale of machinery 
for specialized purpose in which the writing guaranteed the ma- 
chine’s capacity." There is no automatic inconsistency between 





Mfg. Co., 66 Minn. 156, 68 N.W. 854 (1896); Appalachian Power Co. v. 
Tate, 90 W. Va. 428, 111 S.E. 150 (1922); Lee v. Pauly Motor Truck Co., 
179 Wis. 139, 190 N.W. 819 (1922). Contra: Grant v. Christensen, 255 Wis. 
495, 39 N.W. 2d 453 (1949) ; Moses Stationery Co. v. Shindo, 32 Hawaii 690 
(1933). 

See 3 CORBIN, CONTRACTS § 585 n.6 (1951) for recent decisions; 
Comment, Warranties, Disclaimers And The Parol Evidence Rule, 53 COLUM. 
L. REV. 858, 864-65 (1953). 

® McCray Storage Co. v. Woods, 99 Mich. 269, 276, 58 N.W. 320, 322 
(1894), “*... [T] he test of the plaintiff's undertaking is the contract as written, 
not with parol additions in the way of conversations and promises in regard to the 
efficiency of the apparatus.’’ Lee v. Pauly Motor Truck Co., 179 Wis. 139, 
145, 190 N.W. 819, 821 (1922), ‘““The [lower] court found that ‘it was 
understood by both parties that this warranty should and did inhere in their 
contract.’ This conclusion cannot be deduced from a consideration of the con- 
tract.”’ 

© The purchaser's precarious position is exemplified by Morris v. Bradley 
Fertilizer Co., 64 Fed. 55, 57 (3d Cir. 1894). To establish this implied war- 
ranty he must prove seller’s knowledge and purchaser’s reliance, but if he proved 
assertions then “*. . . [he] would have proved too much, for the warranty shown, 
if any, would be an express, and not an implied, one. . .”” (and therefore subject 
to the application of the parol evidence rule); The United States Supreme 
Court in Seitz v. Brewer's Refrigerating Co., 141 U.S. 510 (1891), expressed 
the view that the parol evidence rule was salutary. In contrast, Moses Stationery 
Co. v. Shindo, 32 Hawaii 690, 694 (1933), emphasizes the policy value im- 
portance of applying the implied warranty: ‘“That warranty is thus implied by 
law for the sake of furthering honesty and fair dealing by sellers of machines and 
other articles and for the sake of preventing the possibility of sellers reaping bene- 
fits from dishonesty and unfair dealing.” 

™ Buckstaff v. Russell & Co., 79 Fed. 611 (8th Cir. 1897), cert. denied, 
169 U.S. 737 (1898); Middletown Machine Co. v. Chaffin, 108 Ark. 254, 
157 S.W. 398 (1913) (engine for mill) ; Conant v. National State Bank, 121 
Ind. 323, 22 N.E. 250 (1889) (machinery for mill); Reeves & Co. v. 
Byers, 155 Ind. 535, 58 N.E. 713 (1900) (engine for grain separator) ; Ray 
Motor Co. v. Stanyan, 123 Me. 346, 122 Atl. 874 (1923): American His- 
torical Soc. Inc. v. Storer. 232 Mass. 372, 122 N.E. 392 (1919); Whitty 
Mfg. Co. v. Clark, 278 Mass. 370, 180 N.E. 315 (1932) (coal burner to 
operate all night); Fairbanks, Morse &% Co. v. Baskett. 98 Mo. App. 53, 71 
S.W. 1113 (1903); Cleveland Shear Co. v. Consumer Carbon Co., 75 Ohio St. 
153, 78 N.E. 1009 (1906) (machinery to manufacture carbons); Mallow v. 
Hall, 209 Wis. 426, 245 N.W. 90 (1932) (burner to heat house). 

Contractual guarantee of good material and workmanship: Consistent with 


the implied warranty: J.B. Colt Co. v. Gavin, 33 N.M. 169, 262 Pac. 529 
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capacity and fitness for specialized purpose. It is possible for the two 
to complement one another, and once again it should be a matter 
of considering the facts of the individual situation rather than im- 
posing an automatic exclusion.” 


Sales by Dealers 


Another nineteenth century restriction, limited in application 
almost exclusively to that period, was the exclusion of sales made 
by dealers.“ Only the manufacturer as a vendor was included 
within the implied warranty of fitness for particular purpose. 
This was not an issue of factual reliance. The purchaser did not have 
the legal right to rely upon the dealer’s skill or judgement, even 
though the dealer may have orally suggested the item or made the 
selection. The restriction imposed during this period was absolute, 
based upon the relationship of the contracting parties. Most of these 
decisions involved the present sale of specific chattels. This restric- 
tion was, therefore, related both to the nineteenth century “known, 
defined and described” limitation, and to the implied warranty of 





(1927) (U.S.A. not adopted); Burkett v. Heating Corporation, 241 Mich. 
634, 217 N.W. 897 (1928) (U.S.A. adopted); Advance-Rumely Thresher 
Co. v. Lester, 61 O.L.R. 4 (1927), affirming [1927] 4 D.L.R. 51 revers- 
ing [1927] 1 D.L.R. 502. Inconsistent with implied warranty: Fairbanks, 
Morse &% Co. v. Baskett, 98 Mo. App. 53, 71 S.W. M113 (1903) (U.S.A. not 
adopted) . 

"The proposed Uniform Commercial Code 2-316(2) (1957) provides 

. . . to exclude or modify any implied warranty of fitness the exclusion must 
be by a writing and conspicious. Language to exclude all implied warranties 
of fitness is sufficient if it states, for example, that “There are no warranties 
which extend beyond the description on the face hereof.’’’ § 2-317 (c) pro- 
vides that ‘‘Express warranties displace inconsistent implied warranties other 
than an implied warranty of fitness for a particular purpose. 

See: Hughes v. National Equip. Corp., 216 Iowa 1000, 250 N.W. 154 
(1933); City of Moultrie v. J.S. Schofield’s Sons Co., 6 Ga. App. 464, 65 S.E. 
315 (1909); Vandiver v. B.B. Wilson & Co., 244 Ky. 601, 51 S.W. 2d 
899 (1932); Hobart Mfg. Co. v. Rodziewicz, 125 Pa. Super. 240, 189 Atl. 
580 (1937); Quinn v. Bernat, 80 R.I. 375, 97 A.2d 273 (1953); Mallow 
v. Hall, 209 Wis. 426, 245 N.W. 90 wets Valley Refrigeration Co. v. 
Lange Co., 242 Wis. 466, 8 N.W.2d 294 (1943). 

© Turner v. Mucklow, 6 L.T.R. (n.s.) 690 (Ex. 1862) (not manufac- 
tured for resale purposes). But by 1868 Mellor, J. in Jones v. Just, [1868] 
3 Q.B. *197, *202, included within his fourth classification the words *’. . . or 
in which he deals. . .”” 

Nineteenth century decisions in United States refusing to apply this im- 
plied warranty because vendor was a dealer: Archdale v. Moore, 19 Ill. 565 
(1858): Hoe v. Sanborn, 21 N.Y. 552 (1860) (obiter dicta); Correio v. 
Lynch, 65 Cal. 273, 3 Pac. 889 (1884) (based upon CAL. Civ. CODE §§ 
1764, 1770); Farris v. Alfred, 158 Ill. App. 158 (1910); Wisconsin Red 
Pressed Brick Co. v. Hood, 67 Minn. 329, 69 N.W. 1091 (1897); Bragg v. 
Morrill, 49 Vt. *45 (1876) (latent defect); Canada: Robertson v. Norton, 
44 New Bruns. 49 (1916), new trial granted, [1916] 30 D.L.R. 369 see also: 
BENJAMIN, SALES 631 (8th ed. 1950); Burdick, Sales of Goods Statutes In 
New York, 13 COLUM. L. REV. 389, 397 (1913). 








March] IMPLIED SALES WARRANTIES 231 


merchantability requirement that the goods must have been purchas- 
ed by description. Through the latter half of the nineteenth century, 
as the importance of the intermediate dealer’s position increased, this 
restriction on the implied warranty ‘gradually diminished. By the 
close of the nineteenth century, Chalmers, and later Williston, in- 
cluded the dealer as well as manufacturer within the scope of this 
warranty. 

There were also several less effective attempts to restrict this im- 
plied warranty during the nineteenth century. Several states imposed 
the requirement that the manufacturer must specifically assume the 
risk of satisfying the purchaser as to the item’s fitness for particular 
purpose. Promissory oral statements inducing reliance and con- 
summation of the sale did not establish that the seller undertook 
the risk of implied warranty liability. In North Carolina an early 
decision insisted upon additional consideration for the implied war- 
ranty before it would be effective.” In New York” there was an 
attempt to place the manufacturer’s implied warranty obligation at 
the level of exercise of reasonable care with regard to raw materials 
and workmanship, as contrasted with the strict liability generally 
applied to implied sales warranties. The effect of this restriction 
would have been to eliminate this sales warranty by substituting a 
standard of tort negligence. 

A considerable number of nineteenth century decisions denying 
the purchaser relief for breach of this warranty, referred to one or 
more of the above reasons as the basis for the ruling even though 
the facts clearly indicated that the seller was never aware of the 
purchaser’s particular purpose.” The warranty should have been 
precluded on the basis of failure to establish this basic element. 
There were, of course, some nineteenth century decisions which 





“ Savery Hotel Co. v. Under-Feed Stoker Co., 178 Fed. 806 (8th Cir. 
1910); Lombard Co. v. Great Northern Paper Co., 101 Me. 114, 63 Atl. 555 
(1906); Hight v. Bacon, 126 Mass. 10 (1878); Wilson v. Lawrence, 139 
Mass. 318, 1 N.E. 278 (1885). 

® Dickson &% Co. v. Jordan, 33 N.C. 166, 168 (1850). 

® Hoe v. Sanborn, 21 N.Y. 552 (1860); Bogert & Fink, Business Prac- 
ttce Regarding Warranties In The Sale Of Goods, 25 ILL. L. REv. 400, 410 
(1930). 

* Seller may not have known purchaser's particular purpose: Morris v. 
Bradley Fertilizer Co., 64 Fed. 55 (1894); Peoria Grape Sugar Co. v. Turney, 
175 Ill. 631, 51 N.E. 587 (1898); Philbrick v. Kendall, 111 Me. 198, 88 
Atl. 540 (1913); Rice v. Forsyth, 41 Md. 389 (1875); Walker v. Pue, 57 
Md. 155 (1881); Raisin & Co. v. Conley, 58 Md. 59 (1882); Goulds v. 
Brophy, 42 Minn. 109, 43 N.W. 834 (1889); Ivans v. Laury, 67 N.J.L. 
153, 50 Atl. 355 (1901); Port Carbon Iron Co. v. Groves, 68 Pa. 149 
(1871); Ober v. Blalock, 40 S.C. 31, 18 S.E. 264 (1893); La Crosse Plow 
Co. v. Helgeson, 127 Wis. 622, 106 N.W. 1094 (1906). 
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justifiably denied relief to the purchaser because the facts failed 
to establish reliance upon the skill or judgment of the seller. 
The leading examples involve fact situations in which the pur- 
chaser inspected before purchasing,” selected the item desired,” fur- 
nished detailed manufacturing specifications,” or realized together 
with the seller that either the process of manufacture or the use of 
the item itself for the specialized purpose was still in a stage of 
experiment.” 


TWENTIETH CENTURY DEVELOPMENT 


The development of the implied warranty of fitness for particular 
purpose during the present century was affected by two major fac- 
tors: first, the judicial merger of particular and general purpose; 
and second, the shift in emphasis — primarily within the trade 
name cases — from the nineteenth century absolute restriction based 
upon category, to stress, upon the purchaser’s factual reliance. 


Particular Purpose 


During the nineteenth century development of this implied sales 
warranty, the word particular denoted a special rather than general, 
or common, purpose for which the goods were used. When the Eng- 
lish decisions developed this implied warranty, it was rarely neces- 
sary to consider whether knowledge of the buyer’s purpose was im- 
plied to the seller, as the purpose of purchase was specialized and 





® Colchard Machinery Co. v. Loy-Wilson Foundry & Machinery Co., 131 
Mo. App. 540, 110 S.W. 630 (1908) (second hand item) ; England: Fitzgerald 
v. Iveson, I.F. 6 F. 410, 175 Eng. Rep. 786 (N.P. 1858) : cf. Bluett v. Osborne, 
1 Stark 384, 171 Eng. Rep. 504 (K.B. 1817) (merchantability of bowsprit). 

® Sampson v. Marra, 343 Ill. App. 245, 98 N.E.2d 523 (1951); Erie 
City Iron Works v. Miller Supply Co., 68 W. Va. 519, 70 S.E. 125 (1911); 
England: Brown v. Edgington, 2 Man. 8 G. 279, 133 Eng. Rep. 751 (C.P. 
1841) (Erskine, J., obiter dictum); Canada: Smith Sheet Metal Works Ltd. 
v. Bingham &% Hobbs Equipment Co. [1949] 4 D.L.R. 363; Mechem, Implied 
Warranties In The Sale Of Goods By Trade Name, 11 MINN. L. REV. 485, 
499 (1927). 

* Grand Avenue Hotel Co. v. Wharton, 79 Fed. 43 (8th Cir. 1897) ; Cen- 
tury Electric Co. v. Detroit Copper & B. R. Mills, 264 Fed. 49 (8th Cir. 1920); 
American Player Piano Co. v. American Pneumatic Action Co., 172 Iowa 139, 
154 N.W. 389 (1915): Mianus Motor Works v. Vollans, 83 Wash. 680, 
145 Pac. 997 (1915); J.I. Case Plow Works v. Niles & Scott Co., 90 Wis. 
590, 63 N.W. 1013 (1895). 

™ Stiefel Feed Co. v. Aerovent Fan Co., 148 F. Supp. 894 (S.D. Chio 
1956), aff'd 238 F.2d 859 (6th Cir. 1956); International Filter Co. v. Hart- 
man, 141 Ill. App. 239 (1908); McGraw v. Fletcher, 35 Mich. 104 (1876): 
Blue Springs Mining Co. v. MclIlvien, 97 Tenn. 225, 36 S.W. 1094 (1896): 
Canada: McNeill v. Motor Service Co. [1929] 1 D.L.R. 594. 

Animals purchased for breeding purposes: Hutchings v. Cole, 42 III. App. 
261 (1891) (warranty enforced); Merchants’ & Mechanics’ Savings’ Bank v. 
Fraze, 9 Ind. App. 161, 36 N.E. 378 (1894) (warranty enforced); contra: 
Scott v. Renick, 40 Ky. 63 (1840). 
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necessarily had to be brought to the seller’s attention. It could not 
be indirectly inferred. The coach builder contracted to construct 
and sell a pole suitable for a specific carriage; the Glasgow distillery 
knew that the liquor was desired for the specific purpose of use for 
barter with African natives.” Lime, in the United States, was pur- 
chased for the specific purpose of making plaster, Swedish iron for 
the manufacture of bolts, felt cloth for the construction of over- 
coats.” 

Prior to the twentieth century, especially in the United States, the 
word particular began to disappear from legal opinions involving 
this implied warranty. Judicial exposition was in terms of fitness for 
purpose or at times simply an implied warranty of fitness. Courts 
began to include within the scope of the warranty, issues of fitness 
of whiskey barrels to contain whiskey, potato diggers to dig potatoes 
and pumps for pumping water.“ Other American decisions con- 
tinued to weigh particular purpose, but no longer in terms of the 
purchaser’s intent. Courts now considered the particular purpose 
for which the item was designed™ or whether it was suitable for the 
purpose for which such items are commonly manufactured.” Func- 
tional purpose of design became paramount and the seller’s knowl- 
edge of the particular (common) purpose was easily inferred. 

When the general purpose also became the particular one, personal 
injury litigation was encompassed within the warranty, thereby 
tremendously expanding the fact coverage of the implied warranty 
of fitness for particular purpose. The implied warranty that orig- 
inated at a time when there was a judicial desire to impose higher 
commercial standards on merchantile trade and commerce, and 
had been adapted during the latter half of the nineteenth cen- 
tury to manufactured products in an age of industry, now ex- 
panded to include the personal injury field of product liability. 
These personal injury decisions originated in the early twentieth 





™ Randall v. Newson, 2 Q.B.D. 102 (1877) (carriage pole) ; Macfar- 
lane v. Taylor, L.R. 1 Sc. 8 Div. App. 245 (1868) (liquor for barter). 

*% Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb. 68, 55 N.W. 211 
(1893); Bierman v. City Mills Co., 151 N.Y. 482, 45 N.E. 856 (1897); 
Dayton v. Hooglund, 39 Ohio St. 671 (1884). 

* Hallock v. Cutler, 71 Ill. App. 471 (1897) (potato digger) ; Poland 
v. Miller, 95 Ind. 387 (1884) (whisky barrel) ; Kaull v. Blacker, 107 Kan. 
578, 193 Pac. 182 (1920) (flour for bread); Getty v. Rountree, 2 Pin. 
379 (Wis. 1850). 

*® Hallock v. Cutler, 71 Ill. App. 471, 473 (1897). 

* Poland v. Miller, 95 Ind. 387, 391 (1884) ; Lugg v. Montgomery Ward 
8 Co., 3 App. Div.2d 952, 162 N.Y.S.2d 369 (3d Dep’t 1957) (recent decision 
still considering the implied warranty in terms of reasonable fitness for the pur- 
pose for which it was sold). See also: Parsons Co. v. Mallinger, 122 Iowa 703, 
98 N.W. 580 (1904). 
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century in England with Priest v. Last,” wherein a defective hot 
water bottle was classified by the court as having been purchased for 
the particular purpose of holding hot water.” Today, innumerable 
instances of internal injury from food and drink,” and external in- 
jury from the purchase of defective products” are all classified as 
purchases made for particular purpose. Confusion has resulted from 
the insistence of some courts that the term particular within section 
15(1) of the Uniform Sales Act is restricted in scope,” while this 
factor is ignored in many other decisions. Pianos, washing machines, 
refrigerators and automobiles purchased only for the generally 
accepted use are typical of recent items included under U. S. A. 
15 (1)." 

The joining of the implied warranties of fitness for particular 
purpose and merchantable quality have also resulted in confusion 
when the goods purchased carry a trade name. Jurisdictions which do 
not extend the trade name exclusion to the warranty of merchant- 





" gaia 2 K.B. 148 (C.A.), applying UNIFORM SALE OF GoopDs ACT 
§ 14(1). 

"is. a 255. 

™ Note the consistency of Massachusetts decisions: Ward v. Great Atlantic 
& Pacific Tea Co., 231 Mass. 90, 120 N.E. 225 (1918) (pebble in canned 
food); Weiner v. D.A. Schulte, Inc., 275 Mass. 379, 176 N.E. 114 (1931) 
(chewing tobacco); Botti v. Venice Grocery Co., 309 Mass. 450, 35 N.E.2d 
491 (1941) (macaroni, U.S.A. § 15(2) involved). Rhodes v. Libby, 133 
Ore. 128, 288 Pac. 207 (1930) (sweet relish compound as ingredient used 
by purchaser in making sandwich spreads) . 

® Pabellon v. Grace Line, 191 F.2d 169 (2d Cir. 1951) (cleaning com- 
pound exploded): Frank R. Jelleff, Inc. v. Braden, 233 F.2d 671 (D.C. Cir. 
1956) (coat ignited); Ross v. Porteous, Mitchell & Braun Co., 136 Me. 118, 
3 A.2d 650 (1939) (dress shields); Poplar v. Hochschild, Kohn & Co., 180 
Md. 389, 24 A.2d 783 (1942) (face powder). England: Preist v. Last, 
[1903] 2 K.B. 148 (C.A.) (hot water bottle) ; Wilson v. Rickett, Cockrell 8 
Co., [1954] 1 All E.R. 868 (C.A.) (coal exploded). Canada: Buckley v. Lever 
Bros. Ltd., [1953] Ont. 704 (clothespin shattered injuring purchaser's eye). 
Australia: Grant v. Australian Knitting Mills Ltd. 54 Commw. L.R.49 (Austr. 
1935) (garment). 

“™ Purchaser's purpose must be special as contrasted with general: Dunbar 
Bros. Co. v. Consolidated Iron-Steel Mfg. Co., 23 F.2d 416 (2d Cir. 1928) cert. 
denied, 277 U.S. 599 (1928); Meyer v. Packard Cleveland Motor Co., 106 
Ohio St. 328, 140 N.E. 118 (1922); Sperry Flour Co. v. De Moss, 141 
Ore. 440, 18 P.2d 242 (1933). 

® Western Cabinet & Fixture Mfg. Co. v. Davis, 121 Ark. 370, 181 S.W. 
273 (1915) (soda fountain); United States Credit Bureau, Inc. v. Powell, 
121 Cal. App. 2d 870, 264 P.2d 229 (1953); Snelling v. Dine, 270 Mass. 
501, 170 N.E. 403 (1930) (refrigerators) ; G.B. Shearer Co. v. Kakoulis, 144 
N.Y. Supp. 1077 (1913) (piano) ; Marino v. Maytag Atlantic Co., 141 N.Y.S. 
2d 432 (1955) (washing machine); Dyer & Bro. v. Bauer, 48 N.D. 396, 184 
N.W. 809 (1921) (fotoplayer for theater); Cretors v. Troyer, 63 N.D. 
231, 247 N.W. 558 (1933) (pop corn machine for pool hall use); Knapp 
v. Willys-Ardmore,. Inc., 174 Pa. Super. 90, 100 A.2d 105 (1953) (station 
wagon) ; Kohn v. Ball, 36 Tenn. App. 281, 254 S.W.2d 755 (1952) (auto- 


mobile) . 
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ability have denied recovery for breach of U. S. A. 15(1) when the 
trade named item was purchased only for general use.” Both text“ 
and legal journal commentators® have expressed approval of the 
broad definition of the word particular, although uncertainty has 
resulted from a division of judicial opinion, especially in the attempt 
to reconcile U. S. A. 15 (4) with U. S. A. 15 (1). 

Several factors have combined to produce an atmosphere favor- 
able to the judicial broadening of the definition of the word particu- 
lar within the implied warranty of fitness for particular purpose. 
Throughout the nineteenth century, originating with Lord Ellen- 
borough’s decision in Gardner v. Gray,” the implied warranty of 





% See notes 104, 105, infra. 

“ BENJAMIN, SALES 630 (8th ed. 1950): “‘A ‘particular purpose’ is 
not some purpose necessarily distinct from a general purpose; for example, the 
general purpose for which all food is bought is to be eaten, and this would also 
be the particular purpose in any specific instance. A particular purpose is, in 
fact, the purpose, expressly or impliedly communicated to the seller, for which 
the buyer buys the goods... . ."" 1 WILLISTON, SALES §248 at 660-61 (rev. 
ed. 1948): “It would have been unfortunate if the section had been narrowly 
construed, and had it not already received a liberal construction in England, a 
construction which it could be assumed American courts would follow, it would 
have been undesirable to copy the English legislation in this matter.” 

® Gose, Implied Warranty of Quality Under the Uniform Sales Act, 4 WASH. 
L. REV. 15, 17 (1929): “Happily, the words ‘particular purpose’ in this sub- 
section have received a broader construction than suggested above, both from 
the English and the American courts.’’ Overstreet, Some Aspects of Implied War- 
ranties in the Supreme Court of Missouri, 10 Mo. L. REV. 147 (1945); Com- 
ment, Implied Warranty of Goods Sold Under Trade Name, 18 N.Y.U.L.Q. 
REV. 271, 275 (1941). Personal view not expressed. Brown, Implied War- 
ranties of Quality in Sales of Articles Under Patent or Trade Names, 2 WIS. 
L. REV. 385 (1924); Farnsworth, Implied Warranties of Quality in Non- 
Sales Cases, 57 COLUM. L. REV. 653 (1957): Comment, Implied Warranties 
of Quality in Texas Sales, 32 TEXAS L. REV. 557 (1954). 

84 Camp. 144, 171 Eng. Rep. 46 (N.P. 1815): Note the twentieth 
century change in definition of the term ‘“‘sale by description” ; Wren v. Holt, 
[1903] 1 K.B. 610, 615, Vaughan Williams L.J., “. . . I do not think, 
taking the generally accepted view of lawyers as to the meaning to be attached 
to the words ‘by description’ as applied to a sale, that a sale of goods over a 
counter, where the seller deals in the description of goods sold, is a sale of goods 
by description within this sub-section.”” Morelli v. Fitch & Gibbons, [1928] 
2 K.B. 636, 643, Branson J. ‘I confess that the meaning of the learned Lord 
Justice [in Wren v. Holt] is not very clear to my mind, and were it not for 
the fact that in that case the sale, which the Court held was in substance a sale 
over the counter of Holden’s beer, was held to be a sale by description, I think 
one might have to consider further the question of the meaning of that passage.”’ 
Grant v. Australian Knitting Mills Ltd., [1936] A.C. 85, 100 (P.C.) ‘It may 
also be pointed out that there is a sale by description even though the buyer is buy- 
ing something displayed before him on the counter: a thing is sold by descrip- 
tion, though it is specific. so long as it is sold not merely as the specific thing 
but as a thing corresponding to a description. e.g., woollen under-garments, a 
hot-water bottle, a secondhand reaping machine, to select a few obvious illus- 
trations.” 

United States decisions narrowly construing the word ‘‘description’”’ 
within U.S.A. § 15(2): Torpey v. Red Owl Stores, 228 F.2d 117 (8th Cir. 
1956); Phares v. Sandia Lumber Co., 62 N.M. 90, 305 P.2d 367 (1956): 
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merchantability was limited to sale by description. This restriction 
was restated at mid-century in Jones v. Just,” and incorporated by 
Chalmers into the Sale of Goods Act. Specific goods available for 
inspection were excluded from coverage even though the defect was 
latent. This view corresponded with the eighteenth century judicial 
attitude of caveat emptor,* but as legal opinion began to change 
alternative solutions were available. Either the definition of the word 
description within the implied warranty of merchantability must 
be extended to include present sales when the defect was latent, or 
the word particular within the implied warranty of fitness for par- 
ticular purpose must be expanded. Both alternatives have been 
adopted. The sounder approach, although a contrary view has been 
championed,” is to expand the definition of the word description 
including general purpose within the implied warranty of merchant- 
ability. Recent decisions have adopted this view both in the United 
States and England.” 





American S.F. Co. v. Medford G. Co., 128 Ore. 83, 262 Pac. 939 (1928); Wil- 
liams v. Kress 8 Co., 48 Wash. 2d 88, 291 P.2d 662 (1955); See also: 1 ULL. 
A. § 15, n. 145 and 1956 Supp.; Comment, Sale by Description—The War- 
ranty of Merchantability, 5 DE PAUL L. REV. 273 (1956). 

“TR. 3 QB. *197 (1868). 

® Hamilton, The Ancient Maxim Caveat Emptor, 40 YALE L.J. 1133 
(1931); Le Viness, Caveat Emptor Versus Caveat Venditor, 7 MD. L. REV. 
177 (1943); Bogert & Fink, Business Practice Regarding Warranties in the 
Sale of Goods, 25 Ill. L. REV. 400 (1930); Waite, Retail Responsibility 
and Judicial Law Making, 34 MICH. L. REV. 494 (1936); Rabel, The 
Nature of Warranty of Quality, 24 TUL. L. REv. 273 (1950). 

* Gose, Implied Warranty of Quality Under the Uniform Sales Act, 
4 WASH. L. REv. 15, 17 (1929), “‘If they [the words ‘particular purpose’ ] 
are to be so strictly construed as to mean some purpose of the buyer, different 
from the ordinary or general use of the article, the scope of the act is greatly 
restricted. This subsection is the only one under which it is possible to find 
a warranty of a specific article. Consequently, if strict interpretation be given 
to the words quoted, those who purchase such articles as automobiles, clothing 
or food merely for purposes for which such goods are ordinarily used will be 
without remedy should the goods prove defective. Such buyers would be com- 
pelled to further particularize their intended purpose in order to raise any war- 
ranty, and the warranty so raised would necessarily be one of limited scope. 
In brief, such a view would entirely exclude the common law warranty of mer- 
chantable quality in the sale of a specific article.”’ 

Brown, Implied Warranties of Quality in Sales of Articles Under Patent 
or Trade Names, 2 Wis. L. REV. 385, 406 (1924), “’. . . it is necessary, be- 
cause of the failure of the Act to provide for any warranty of merchantability 
except in cases of sales by description, to bring under warranties of fitness fOr a 
particular purpose all cases of warranty of merchantability, which are not sales 
by description.” 

1 WILLISTON, SALES § 248 at 660 (rev. ed. 1948) “In regard to sub- 
section (1) some difficulty of construction might have existed. This is the only 
subsection under which a warranty of a specific chattel can be implied... .” 

© Today the goods may be present as long as the defect is not apparent: 
Thornett & Fehr v. Beers & Sons, [1919] 1 K.B. 486, 488; Medway Oil 8 
Storage Co. v. Silica Gel Corp., (1928) 33 Com. Cas. 195 (H.L.): 1 
CHALMERS, SALE OF GoopDs 54 (12th ed. 1945): The second draft of the 
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Vagueness in the definition of the term merchantability and ease 
in including the fact situation within the broad definition of par- 
ticular purpose have undoubtedly influenced the attorney both 
in the pleading and proof of an implied warranty of fitness for 
particular purpose.” This fact is often reflected in appellate level 
opinions, where emphasis is placed on the application of the 
implied warranty of fitness for particular purpose, and the im- 
plied warranty of merchantability receives only secondary attention. 
This tendency is not limited to the implied warranties in the sale of 
goods. Breach of implied warranty within bailment for hire is 
discussed in terms of fitness for purpose rather than quality. De- 
cisions are not based upon a standard of “bailability.”” 


Trade Name Restriction 
The most important twentieth century limitation upon the im- 
plied sales warranty of fitness for particular purpose is the trade 


name of goods, as codified in the proviso of section 14 (1) of the Sale 
of Goods Act and section 15 (4) of the Uniform Sales Act. 





Uniform Revised Sales Act in 1941 proposed that the words “‘by description’’ 
be deleted from the implied warranty of merchantability, REVISED UNIFORM 
SALES ACT § 112 (2d draft 1941); note, 11 RUTGERS L REV. 775 (1957); 

Stoljar, Conditions, Warranties and Descriptions of Quality in Sale of 
Goods. Part II, 16 MODERN L. REV. 174, 182 (1953), ‘“‘With so free a 
manipulation of ‘particular purpose’, the practical result of these decisions is 
that a seller is now under a duty to supply merchantable goods, whether the 
goods are specific or not or whether the buyer has seen them or not. In other 
words, the whole distinction between sale by description and sale of specific 
goods, as far as seller’s liability in damages for defective quality is concerned, 
and with it also any significant distinction between subsections (1) and (2) of 
section 14 of the Act, have completely broken down.”’ 

* Comment, Implied Warranties of Quality in Texas Sales, 32 TEXAS L. 
REV. 557, 560 (1954), “‘The lack of any definition of the term ‘merchantable’ 
led to more noticeable consequences. The Texas courts, while continuing to 
find or impose warranties, began to speak in terms of ‘fitness for the purpose’ 
rather than ‘merchantable quality’, thus producing an apparent confusion which 
still exists.’ Texas decisions merging implied warranties of fitness for particular 
purpose and merchantable quality: Houston Cotton Oil Co. v. Trammell, 
72 S.W. 244, 247 (Tex. Civ. App. 1903), reversed on other grounds, 96 Tex. 
598, 74 S.W. 899 (1903) (meal for cattle feed); Taylor Cotton-Seed Oil 
&% Gin Co. v. Pumphrey, 32 S.W. 225 (Tex. Civ. App. 1895). Texas decisions 
have also classified particular purpose as the purpose for which the goods were 
manufactured; A.S. Cameron Steam Pump Works v. Lubbock Light & Ice 
Co., 167 S.W. 256 (Tex. Civ. App. 1914). 

"Farnsworth, Implied Warranties of Quality in Non-Sales Cases, 57 
COLUM. L. REV. 653, 657 (1957), ‘“‘Even where the chattel is unfit for 
its common use, and the bailor is in the business of supplying such chattels, the 
tendency is to talk in terms of whether it was fit for the particular purpose 
and not of whether it conformed to a standard of ‘bailability’ analogous to 
that of merchantability.” The obligation imposed by the implied warranty 
upon the bailor, in bailments for hire, is the exercise of reasonable care rather 
than strict liability. Mc Neal v. Greenberg, 40 Cal. 2d 740, 255 P. 2d. 810 
(1953). A similar standard was at one time applied in sale of goods cases 
in New York; Hoe v. Sanborn, 21 N.Y. 552 (1860). 
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Sir Mackenzie Chalmers, after successful passage by Parliament of 
his Bill of Exchange Act in 1882, turned to the drafting of a state- 
ment of exisiting English law of sales.” The initial draft was com- 
pleted in 1888 and with the aid of Lord Herschell it was steered 
through the House of Lords, after rather detailed consideration be- 
tween 1889 and 1892. During 1893 it was considered and passed by 
the House of Commons.” In discussing section 14 of the Act, Chal- 
mers pointed out that “This section was again and again considered 
and amended in Committee, and finally settled by the Law Lords 
in its present form.’” The Parliamentary debates reveal, however, 
that there was criticism during special committee hearings in 
the House of Commons of the speed with which the committee 
was forced to consider this important bill.” 

The proviso clause grafted to section 14(1) was undoubtdly an 
attempt to rephrase the nineteenth century limitation of “know, 
definite and described” goods.” Chalmers’ purpose was merely to 
restate, not change, existing English common law of sales. Unfor- 
tunately, the change in language has resulted in twentieth century 
judicial confusion and has drawn the tart comment that “it covers 
not one-tenth of what logic demands”. 

Williston split the proviso clause away from the implied warranty 
of fitness for particular purpose and adopted the trade name word- 
ing of the English Act, thereby increasing the importance of this re- 
striction and giving it the dignity of a separate sub-section. Although 
the term particular is used only in subsections one and four, this sep- 
aration has induced some American courts to extend the trade name 
limitation to merchantability. Early Uniform Sales Act decisions in 
Illinois,” New York™ and Wisconsin ™ erroneously over-extended the 





“ Chalmers, Codification of Mercantile Law, 19 L.Q. REV. 10 (1903). 

“ BENJAMIN PRINCIPLES OF SALES app. 241 (1896 ed.). 

** CHALMERS, SALE OF GOODS 59 (12th ed. 1945). 

* 16 PARL. DEB. (4th ser.) 1054 (1893), ‘‘Mr. TOMLINSON: ‘Then so 
far as the English law is concerned it is simply a codification.’ ’’; ‘‘Sir. C. RUS- 
SELL: ‘Practically so’’’; “‘Mr. BARTLEY said he thought ‘attention ought 
to be called to the fact that only a few minutes after midnight could be given 
to this Bill, which enormously affected the interests of the people . 

See also: Comment, implied Warranties in the Sale of Goods by Trade 
Name, 6 ILL. L.Q. 80, 81 (1923). 

* 1 WILLISTON, SALES § 236a at 614 (rev. ed 1948). U.S.A. § 15(4) 
classified as merely a restatement of the rule in regard to known, described and 
definite articles. 

* | LEWELLYN, On Warranty of Quality and Society, Part II, 37 COLUM. 
L. REV. 341, 364 (1937). 

* Santa Rosa & Vallejo Tan. Co. v. C. Kronauer & Co., 228 Ill. App. 236 
(1923). 

Empire Cream Separator Co. v. Quinn, 184 App. Div. 302, 171 N.Y. 


Supp. 413 (4th Dep't. 1915). é t 
1 Ohio Electric Co. v. Wisconsin-Minnesota L. & P. Co., 161 Wis. 632. 
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trade name limitation. Unfortunately, a few recent decisions con- 
tinue this misapplication. 

Although many American courts today interpret the word particu- 
lar within U. S. A. 15(1) to include general as well as special pur- 
pose, some of these jurisdictions limit the definition of the same 
word as included in section 15 (4).° The apparent reason for giving 
the same term different connotations is to circumvent the necessity 
for applying the trade name restriction to those cases under U. S. A. 
15 (1)involving purchases for general use. Rather than properly 
limiting U. S. A. 15 (1) to special purpose, confusion is compounded 
by offering dual definitions for the word particular.™ 

During the nineteenth century the “known, definite and de- 
scribed” as well as the sale by dealer limitations were imposed as 
absolute restrictions based upon the nature of the goods sold or 
contractual relationship. The issue was one of legal right to rely 
rather than factual reliance. The latter became an important con- 
sideration only in those cases excluded from the area of one of the 
legal restrictions. This emphasis began to alter before the present 
century. Sale by dealer restriction was eliminated and strict inter- 
pretation of the parol evidence rule began to be relaxed as emphasis 
was placed on the fact that the implied warranty of fitness for par- 
ticular purpose was imposed by law rather than mutual agreement. 
Only within the area of trade name sales did nineteenth century 
caveat emptor philosophy persist.” Section 15 (4) of the Uniform 





155 N.W. 112 (1915); Northwestern Blaugas Co. v. Guild, 169 Wis. 98, 
171 N.W. 662 (1919). 

™ Craig v. Williams, 97 F. Supp. 725 (D.N.J. 1951); Torpey v. 
Red Owl Stores, 129 F. Supp. 404, 406 (D. Minn. 1955), aff'd 228 F.2d 117 
(8th Cir. 1955); Phares v. Sandia Lumber Co., 62 N.M. 90, 305 P.2d 367 
1956) (U.S.A. not adopted). 

* Giant Mfg. Co. v. Yates-American Mach. Co., 111 F.2d 360, 365 
(8th — ; Mars v. Herman, 37 A.2d 351, 354 (D.C. 1944); 1 U.L.A. 
ES (233). 

™ The sale of heating equipment is typical. May Oil Burner Corp. v. 
Munger, 159 Md. 605, 618, 152 Atl. 352, 357 (1930,: “. . .[T]he ‘trade 
name,’ referred to in subsection 4, is the name given to a particular article by 
its producer . . . and therefore, by force of the act, there was no implied war- 
ranty of its fitness for any particular purpose.’’ (emphasis added); Bareham 
&% McFarland v. Kane, 228 App. Div. 396, 402, 240 N.Y. Supp. 123, 131 
(4th Dep’t 1930), ‘‘The contract . . . calls for a ‘No. 52 Therm-Oil Heating 
Equipment, manufactured by Kellogg Mfg. Co.’ This constitutes a sale of a 
specific article under a trade name ... .’’ (emphasis added) (purchaser's re- 
liance not considered) ; Ellen v. Heacock, 247 App. Div. 476, 286 N.Y. Supp. 
740 (4th Dep’t 1936) (Delco oil burner for home) ; contra; Implied warranty 
enforced: Iron Fireman Coal Stoker Co. v. Brown, 182 Minn. 399, 234 N.W. 
685 (1931); Carver v. Denn, 117 Utah 180, 214 P.2d 118 (1950) (Pal- 
mer Evaporative Cooler). 

*© Boston Consolidated Gas Co. v. Folsom, 237 Mass. 565, 130 N.E. 197 
(1921); Quemahoning Coal Co. v. Sanitary Earthenware Specialty Co., 88 
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Sales Act provided that there must be a sale of a specific article under 
its patent or other trade name. Some courts construed this language 
to include all sales in which the purchase contract designated the 
goods by trade name. The purchaser’s factual reliance was de-empha- 
sized. This was certain to produce a division of judicial opinion as 
there is not any automatic inconsistency between the warranty and 
the contractual description. This is true whether the facts involve 
nineteenth century “XX pipe,’”” improperly classified in terms of 





N.J.L. 174, 95 Atl. 986 (1915); Toledo Cooker Co. v. First National Bank, 
153 N.E. 856 (Ohio App. 1926); Tinius Olsen Testing Machine Co. v. 
Wolf Co., 297 Pa. 153, 146 Atl. 541 (1929); Madison-Kipp Corp. v. 
Price Battery Corp., 311 Pa. 22, 166 Atl. 377 (1933); Powell Co. v. Cowart, 
37 Ga. App. 215, 139 S.E. 585 (1927) (U.S.A. not adopted); American 
Electric Telephone Co. v. Emporia Telephone Co., 83 Kan. 64, 109 Pac. 
780 (1910) (U.S.A. not adopted). 

Purchaser's reliance as well as trade name factor considered in refusing 
relief under U.S.A. § 15(1): Santa Rosa-Vallejo Tan. Co. v. C. Kronauer 8 
Co., 288 Ill. App. 236 (1923); Hubbard Fertilizer Co. v. American Trona 
Corp., 142 Md. 246, 120 Atl. 522 (1923) ; Demos Const. Co. v. Service Supply 
Corp., 153 Pa. Super. 623, 34 A.2d 828 (1943) (bailment for hire rather 
than sale). For discussion of implied bailment warranties see: Farnsworth, Im- 
plied Warranties Of Quality In Non-Sales Cases, 57 COLUM. L. REV. 653 
(1957); England: Wilson v. Rickett, Cockerell 8 Co., [1954] 1 All E.R. 868 
(c.n.) (recovery allowed under implied warranty of merchantability) . 

U.S.A. § 15(1) precluded on basis of U.S.A. § 15(4): Pabellon v. 
Grace Line, 191 F.2d 169 (2d Cir. 1951); Giant Mfg. Co. v. Yates-American 
Mach. Co., 111 F.2d 360 (8th Cir. 1940); Davenport Ladder Co. v. Edward 
Hines Lumber Co., 43 F.2d 63 (8th Cir. 1930); Barrett Co. v. Panther 
Rubber Mfg. Co., 24 F.2d 329 (1st Cir. 1928); Drumar M. Co. v. Morris 
Ravine M. Co., 33 Cal. App. 2d 492, 92 P.2d 424 (1939); Rowe Mfg. 
Co. v. Curtis-Straub Co., 223 Iowa 858, 273 N.W. 895 (1937); Miller 
v. Economy Co., 228 Iowa 626, 293 N.W. 4 (1940); Halterman v. 
Louisville Bridge & Iron Co., 254 §.W.2d 493 (Ky. Ct. App. 1953); Na- 
tional Equipment Corp. v. Moore, 189 Minn. 632, 250 N.W. 677 (1933): 
Federal Motor Truck Sales Corp. v. Shanus, 190 Minn. 5, 250 N.W. 713 
(1933); E. Edelman & Co. v. Queen Stove Works, Inc., 205 Minn. 7, 
284 N.W. 838 (1939), noted 25 VA. L. REV. 990 (1939); Sachter v. Gulf 
Refining Co., 203 N.Y. Supp. 769 (Sup. Ct. 1923); E.I. DuPont De Ne- 
mours & Co. v. Theater Screen Corp., 12 N.Y.S.2d 338 (1938); Alcock v. 
Wnuk, 98 N.Y.S.2d 964 (1950); Hobart Mfg. Co. v. Rodziewicz, 125 Pa. 
Super. 240, 189 Atl. 580 (1937); Green Mtn. Mushroom v. Brown, 117 Vt. 
509, 95 A.2d 679 (1953); Universal Motor Co. v. Snow, 149 Va. 690, 
140 S.E. 653 (1927): Wisdom v. Morris Hardware Co., 151 Wash. 86, 
274 Pac. 1050 (1928): Webster v. Romano Engineering Corp., 178 Wash. 
118, 34 P.2d 428 (1934); Hurd-Pohlmann Co. v. Sugita, 32 Hawaii 577 
(1932). 

History and development of the trade name: 1 NIMS, UNFAIR COMPE- 
TITION &% TRADE MARKS § 185 at 509-14 (4th ed. 1947); SCHECHTER, 
HISTORICAL FOUNDATIONS OF THE LAW RELATING TO TRADE MARKS 
(1925): Isaacs, Traffic In Trade-Symbols, 44 HARV. L. REV. 1210 (1931); 
Steiner, Trade Names, 20 YALE L.J. 44 (1910): Comment, Sales: Warranty 
Of Goods Sold Under Patent Or Trade Name, 10 CORNELL L.Q. 521 (1925). 

1 Dounce v. Dow, 64 N.Y. 411 (1876): Twentieth century decisions pre- 
cluding the application of U.S.A. § 15(1) on basis of U.S.A. 15 (4) in which 
either seller never knew purchaser's particular purpose or where general and 
particular purpose correspond: Ralston Purina Co. v. Novak, 111 F.2d 631 
(8th Cir. 1940) ; Stoehrer 8 Pratt Dodgem Corp. v. Greenburg, 250 Mass. 550, 
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“known, defined and described” goods, or twentieth century trade 
named products automatically included within the provisions of 
Uniform Sales Act section 15 (4). It is illogical to impose the trade 
name restriction as a matter of course on the assumption that there 
is an automatic inconsistency between the purchase of trade name 
products and the implied warranty of fitness for particular purpose. 
This was apparent twenty years ago to Llewellyn™ and Rabel.” Un- 
fortunately, far too many appellate decisions, even today, continue to 
interpret the “patent or other trade name” language within U. S. A. 
15 (4) as precluding U. S. A. 15(1) liability solely because the sales 
contract described the property in terms of trade name.” 

Several recent attempts have been made, commencing with the 
proposed Uniform Revised Sales Act and continuing through the 
current draft of the Uniform Commercial Code, to eliminate present 
day difficulties within the implied sales warranty of fitness for par- 
ticular purpose. 

UNIFORM COMMERCIAL CODE 


Section 2-315 of the proposed Uniform Commercial Code™ will 
produce several important changes in the law of implied warranties 
of fitness for particular purpose, as evidenced today by section 15 (1) 


of the Uniform Sales Act. These proposed changes, however, are not 





146 N.E. 34 (1925); Acorn Silk Co. v. Herscovitz, 250 Mass. 553, 146 
N.E. 35 (1925); Empire Cream Separator Co. v. Quinn, 184 App. Div. 
302, 171 N.Y. Supp. 413 (4th Dep’t 1918); Polly v. Arony, 172 N.Y. 
Supp. 305 (Sup. Ct., App. T. 1918) aff'd, 175 N.Y. Supp. 917 (Sup. Ct., 
App. T. 1919) ; Ohio E. Co. v. Wisconsin-Minnesota L. 6 P. Co., 161 Wis 632, 
155 N.W. 112 (1915); Russell Grader Mfg. Co. v. Budden, 197 Wis. 615, 
222 N.W. 788 (1929). 

*8 Llewellyn, On Warranty Of Quality, and Socitety-Part II, 37 COLUM. 
L. REV. 341, 363 (1937), ‘“‘To lay down a fixed rule that one line of des- 
scription excludes another line which is not inconsistent is to boggle the lawyer’s 
job. That is Exchequer stuff. Yet it is stuff repeated, blindly, by as able an Ameri- 
can judge as the elder Sanborn, and by every writer I have read who deals with Sec- 
tion 15(4).” 

*® Ibid. ‘‘The question just stated, when painfully explained to a German 

scholar (Rabel) elicited a grunt and a groan. He (trained in general theory) 
had difficulty seeing why there was a question. He had thought we would 
not have Section 15(1) unless we-had meant by it something which needed 
saying. 
"See notes 104-07 supra; the influence of the Uniform Sale of Goods 
Act § 14(1), deemphasizing buyer's reliance when a trade name is involved, is 
apparent in Uniform Sales Act decisions. Matteson v. Lagace, 36 R.I. 223, 226, 
89 Atl. 713, 714 (1914), ‘‘Under the English act it would be clear that although 
the respondent here had contracted for the boiler in question to be used for a par- 
ticular purpose made known to the petitioner, and had contracted in reliance 
on the skill and judgment of the petitioner, still there would be no implied 
warranty of the fitness of the boiler for the particular purpose for which it was 
to be installed.”’ (emphasis added). 

™! UNIFORM COMMERCIAL CODE § 2-315, hereinafter U.C.C. § 2-315. 
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of recent date, as they originated in the first draft of the old Uniform 
Revised Sales Act and have been retained with only minor changes™ 
through each of the revisions of the proposed Code. 

The greatest amount of written comment concerns the alteration 
in wording from “. . . where the buyer expressly or by implication 
makes known to the seller . . .” in section 15(1) of the Uniform 
Sales Act, to “where the seller . . . has reason to know,” as adopted 
by the proposed Code section.” The obligation of the purchaser to 
inform his seller of the particular purpose for which the goods are 
purchased is eliminated. It is doubtful that this shift in emphasis 
regarding the manner in which the seller acquires his information 
will produce any serious change in future decisions. In most situ- 
ations in which the seller has not received direct information as to 
particular purpose, yet has reason to know the purpose, present de- 
decisions establish actual knowledge by inference. 

The suggestion has been made that the language in the Code, 
“. . . reason to know any particular purpose,” imposes upon the 
seller the duty to conduct an investigation when he is in possession, 
before or at the time of sale, of information which would reasonably 
lead him to believe that the buyer may be purchasing the goods for 
a particular purpose and relying upon the seller.”* Neither the 





™? Only two words have been changed. Skill and judgment now reads skill 
or judgment, and the word select has been substituted for designate. The bal- 
ance of U.C.C. § 2-315 is identical with UNIFORM REVISED SALES ACT § 39, 
Comment, Warranties Of Kind And Quality Under The Uniform Revised Sales 
Act, 57 YALE L.J. 1389, 1393-1395 (1948); U.C.C. § 2-315 (1957 of- 
ficial draft) now provides: ‘‘Where the seller at the time of contracting has 
reason to know any particular purpose for which the goods are required and 
that the buyer is relying on the seller's skill or judgment to select or furnish 
suitable goods, there is unless excluded or modified under the next section an 
implied warranty that the goods shall be fit for such purpose. 

48 HAWKLAND, SALES AND BULK SALES UNDER THE UNIFORM COM- 
MERCIAL CODE 43 (ALI 1955). ‘The major change in the warranties of 
quality effected by the U.C.C. is the elimination of the | ‘patent or other trade 
name’ exception to the warranty of fitness for purpose.’’; Collins, Warranties 
Of Sale Under the Uniform Commercial Code, 42 IOWA L. REV. 63, 69-70 
(1956): Goodwin, How The Adoption Of The Uniform Code Would Affect 
The Law Of Sales In Oregon, 30 ORE. L. REV. 193 231-32 (1951); Sym- 
posium On The Proposed Uniform Commercial Code, 17 ALBANY L. REV. 
1, 29 (1953); Comment, The Treatment Of Warranty Problems Arising 
From the Sale Of Goods Under the Uniform Commercial Code, 30 N. DAK. 
L. REV. 232, 235-36 (1954): Comment, The Uniform Commercial Code- 
The Effect Of Its Adoption In Tennessee, 22 TENN. L. REV. 776, 797-98 
(1953); CALIFORNIA ANNOTATIONS TO THE PROPOSED UNIFORM COM- 
MERCIAL CODE 17 (Calif. Comm. On Uniform State Laws 1952); TEXAS 
LEGISLATIVE COUNCIL STAFF MONOGRAPH, ANALYSIS OF ARTICLE 2 OF 
UNIFORM COMMERCIAL CODE 94 (Texas Leg. Council 1953). 

™ Collins, Warranties Of Sale Under The Uniform Commercial Code, 
42 IOWA L. REV. 63, 69-70 (1956), ‘The seller may have knowledge of facts 
which would reasonably require investigation of the buyer's intention. If 
this knowledge is acquired at or before the time of contracting, the seller will 
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language adopted by the Code section nor the related editorial com- 
ment indicated that this change is contemplated. To acquire investi- 
gations by the seller prior to sale to determine the buyer's particular 
purpose would result in a burdensome and almost impossible impo- 
sition upon the seller. The seller would never know when he pos- 
sessed sufficient information to necessitate an investigation. Only 
when the seller is in possession of facts which in and of themselves 
produce sufficient reason for him to realize the purchaser’s partic- 
ular purpose will the language of the Code become applicable. Re- 
quiring investigation before sale to obtain knowledge of particular 
purpose would completely defeat the effectiveness of the implied 
warranty. 

The proposed Code section also permits the purchaser to place his 
reliance on the seller’s skill or judgment in either selecting or fur- 
nishing suitable goods for the particular purpose. Judicial decisions 
have already reached the position of permitting a division of reliance 
by the purchaser. It is no longer necessary, as it was during the nine- 
teenth century, that total reliance be placed upon the seller’s skill 
or judgment; substantial reliance by the purchaser is sufficient. 
Now the purchaser will also be afforded the opportunity, if the seller 
has reason to know of the purchaser’s particular purpose, of sub- 
stantially relying upon the seller either to select or to furnish suit- 
able goods.” 

It is the writer’s opinion that, unfortunately, the most important 
proposed changes in the law of implied sales warranties of fitness 
for particular purpose are not included within the language of the 
Code provision itself, but are relegated to secondary importance 
within the Comments following section 2-315. First, the trade name 
restriction is at last deprived of its specialized importance and be- 
comes merely a matter of factual evidence in establishing the issue 
of purchaser’s reliance. With the adoption of this Code section, de- 
cisions will no longer turn on whether the purchase contract speci- 
fied the goods by trade name.”* Hawkland is probably correct in 





have to ascertain not only for what purpose the goods may be used, but also 
what particular purpose the buyer intends and whether the buyer is relying on 
the seller's skill and judgment.” 

™ Comment, Sales Warranties Under the Pennsylvania Uniform Commercial 
Code, 15 U. PITT. L. REV. 331, 344 (1954), ““[Under U.C.C. 2-315] a 
vendee can rely on his own skill in selecting a machine or goods and also rely 
on the vendor’s skill in furnishing him a suitable machine or goods.”’ 

"For annotation of “‘trade name’’ cases see: Annot., 90 A.L.R. 410 
(1934): Annot., 135 A.L.R. 1393 (1941). For earlier case annotations on 
the implied sales warranty of fitness for particular purpose see: Annot., 22 
L.R.A. 187 (1893); 102 Am. St. Rep. 607, 619-25 (1905). 
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evaluating the trade name as the major change in the warranties of 
quality effected by the Uniform Commercial Code.” 

The comment to section 2-315 also distinguishes, in clear language, 
between particular and ordinary purpose, and correctly places fitness 
for the ordinary purpose under the implied warranty of merchant- 
ability.“ No longer will the two implied warranties be indirectly 
merged through an erroneous definition of the word particular. The 
adoption of section 2-315, and especially the comments thereto, 
should clarify the present confusion without overly extending the 
seller’s obligations imposed by the implied warranty of fitness for 
particular purpose. 





47 HAWKLAND, SALES AND BULK SALES UNDER THE UNIFORM COM- 
MERCIAL CODE 44 (ALI 1955), ‘‘At worst, the rule has been used to deprive 
buyers of the protection of the warranty of fitness for the particular purpose in 
situations in which the seller has recommended goods identified by trade name, 
and the buyer, in reliance on the recommendation, has ordered the goods and 
identified them by the trade name.”’ 

TEXAS LEGISLATIVE COUNCIL STAFF MONOGRAPH, ANALYSIS OF AR- 
TICLE 2 OF UNIFORM COMMERCIAL CODE 94 (Texas Leg. Council 1953), 

. there has been no indication that the purchase of an article by its trade name 
negatived rz Raye: of fitness for purpose (in Texas decisions) .’ 

C. § 2-315, Comment 2 (1952 official draft) : “A ‘particular pur- 
pose’ diffos from the ordinary purpose for which the goods are used in that it 
envisages a specific use by the buyer which is peculiar to the nature of his 
business whereas the ordinary purposes for which the goods are used are those 
envisaged in the concept of merchantability and go to uses which are customarily 
made of the goods in question. For example, shoes are generally used for the 
purpose of walking upon ordinary ground, but a seller may know that a par- 
ticular pair was selected to be used for climbing mountains.” 














Admissibility of Business Entries 
NorMAN C. SKoGsTAD* AND Howarp H. Koppa** 
EVOLUTION OF BusINEsS ENTRY RULE 


Before discussing the admissibility of business entries in Wiscon- 
sin, it might be helpful to trace briefly the evolution of this excep- 
tion to the Hearsay Rule. This evolution has culminated in the 
codification of the exception by many state legislatures and the 
Congress. At common law it was known as the “shop-book rule.” 

The exception has evolved in two branches. The main branch 
allows a general exception in favor of regular entries made in the 
course of business, if the individual who made the entries is no 
longer available to take the witness stand. The other branch allows 
the admission of a narrower class of regular entries, i.e., those made 
by a party to the suit, even though he is available as a witness.’ 

The exception for parties’ books first appears in the English com- 
mon law in the early 17th Century. It became the custom to receive 
the shop books of “divers men of trade and handicraftsmen” in evi- 
dence of “the particulars and certainty of the wares delivered.’” 
This was allowed whether the books were kept by the party himself, 
his clerk, or whether the entrant was living or dead. Abuse arose, 
however, and in 1609 a statute was passed forbidding the use of 
parties’ shop books, except under certain conditions, set forth in the 
statute.* Thereafter, except for some local usage, the books of a par- 
ty ceased to form the subject of a hearsay exception at common law 
in England. Such exception reappeared in the late 19th Century 
by virtue of parliamentary action. 

Under the general principles inherent in allowing exceptions to 
the Hearsay Rule — necessity and trustworthiness — the books of a 
third person began to be admitted toward the end of the 17th Cen- 
tury. The admission allowed was limited, however, and usually 
extended only to the reception in evidence of the books of a clerk 
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of the party. In time, books regularly kept by a third person, since 
deceased, were admitted; provided that his death and the regularity 
of the books were established as a foundation for admission. This 
dates from the celebrated case of Doe v. Turford.‘ As stated in 
Wigmore,’ the exception 


. .- Was understood to cover all entries made “‘by a person, since 
deceased, in the ordinary course of his business,” whether a per- 
son wholly unconnected with the parties, or the clerk of a party, 
or the party himself; and it is this general exception that to-day 
is universally recognized. 

In the United States, the evolution of this exception took a dif- 
ferent form. In the colonies, the exception in favor of parties’ 
books was generally recognized under statutes exactly like or 
similar to the English Statute of 1609. It was found in the Ply- 
mouth laws, the later laws of Massachusetts, Connecticut and other 
New England states. It was also found in New Jersey and New York, 
although here its origin was Dutch law. The theoretical bases for 
the exception were the principles of necessity and trustworthiness. 
The party was usually required to verify the act by a suppletory oath. 
The statutes were marked by many other restrictions as to, e.g., type 
of business and type of transaction. 

The admission of entries made by third persons in the ordinary 
course of business was established in the United States by the de- 
cisions in two early 19th Century cases.° 

With the passing of time the analogy between the two branches 
of the exception came to be appreciated and recognized. However, 
their separation still causes much theoretical and practical difficulty. 
According to Wigmore, the present status of the two branches is 


... that in England there now exists (apart from statute) only 
the broad principle admitting regular entries of any sort by de- 
ceased persons generally; while in the United States there have 
grown up two branches, — one, the same general principle, the 
other, an analogous principle covering parties’ account-books 
only.’ 
Both branches today are the subject of extensive statutory regula- 
tion. Thus, in Wisconsin, business entries have been the subjects 
of statutory provisions since territorial days. At present, two sections 
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of Wisconsin statutes deal principally with this general subject. The 
distinction noted between parties’ books and books kept by a third 
person has been embodied in them. 


PERTINENT WISCONSIN STATUTES 


Section $27.24 provides that when a party in any action produces 
his account book and submits certain proof as to the nature of the 
original entries therein, such books shall be received as prima facie 
evidence of the entries. Furthermore, the entry of charges or credits 
in an account book, or other permanent system of keeping accounts, 
shall be received as prima facie evidence of the furnishing or receiv- 
ing of moneys, property or services; provided that the entry was made 
by a duly authorized person contemporaneously with the transaction 
in the usual and ordinary course of the business involved. 

This section dates back to the Wisconsin territorial statutes of 
1839.* For the first one hundred years, however, the statute was 
quite narrow in its scope. Thus, account books were not to be ad- 
mitted as proof of any money delivered at one time exceeding $5.00; 
or money paid to a third person; or for charges of rent. These 
restrictions were removed by amendments in 1933 and 1936. With 
the exception of these significant amendments, the section has shown 
surprisingly little in the way of legislative change throughout its one 
hundred nineteen years of existence. 

However, section 327.25 — third person’s books — has had its 
scope greatly extended through the years. It too made its appearance 
in the territorial statutes of 1839.° Originally, it read: 

Any entries made in a book by a person authorized to make the 

same, he being dead, may be received as evidence in a case 

proper for the admission of such book as evidence. 
After 1898, the scope of the statute was enlarged,” and it was possible 
to receive in evidence business entries made by an entrant who had 
since left the jurisdiction of the trial court, or who had since become 
insane. In 1925, the scope was further extended to include entries 
in ledgers, on cards, sales slips, or loose-leaf sheets." By virtue of 
another amendment,” this one in 1939, the statute was broadened 
to include business entries whether or not they were the records of 
one of the parties to the action. Therefore, it may now be stated 
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that entries in account books, or on cards, or other forms, may be 
received in evidence when made in the usual course of business and 
proven by the testimony of the person who made the entry; or, if he 
is beyond the court’s jurisdiction, by one having custody of the en- 
tries. Furthermore, the section applies whether or not the records 
involved are those of the parties to the action, or related to transac- 
tions between such parties. 


CONSTRUCTION OF STATUTES BY WISCONSIN COURT 


Similarly, the Wisconsin Supreme Court has widened the scope of 
this exception to the hearsay rule by according to the statutes in- 
volved an increasingly liberal construction. A decision handed dewn 
in 1901 indicated that the present section 327.25 should be strictly 
construed. In Kelley v. Crawford,* an action in ejectment was 
brought against one child of a deceased parent by some of the other 
children. The defenses of adverse possession and parol gift were 
interposed. Two loose-leaf sheets of paper containing twenty en- 
tries, in the handwriting of a deceased daughter; but bearing no 
label, designation or date, were offered in evidence and received by 
the trial court. The same daughter had entered on the stub book, 
descriptions of the promissory notes formerly attached thereto; this 
too was admitted. Holding the admissions constituted error, the 


supreme court said: 


Waiving the question whether such fugitive sheets of paper may 
ever be deemed to be in such permanent form as to be admissi- 
ble, there is no proof that the entries either upon the sheets of 

aper or upon the stub book were made in the usual course of 

usiness, were contemporaneous with the transactions to which 
they relate, or were a part of or connected with such transac- 
tions; nor that they are true and correct to the best of the 
knowledge and belief of the custodian producing same. This 
statute [§ 327.25] gives admissibility to documents which by 
the common-law rules of evidence would be excluded, and it is 
to take effect only upon reasonably strict compliance with all 
of the requisites which it prescribes.” 


The same strict construction was applied in rejecting a memo- 
randum book in an action by an administrator to recover on a pro- 
missory note;* book entries and exhibits in an action for money had 
and received;* a sales book in an action against an estate to recover 
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a real estate broker’s commission;” and loose-leaf sheets of ordinary 
scrap paper in an action to recover the value of bonds deposited 
with a bank and allegedly converted by the cashier thereof.” 

However, in a 1946 decision, our court indicated that in the fu- 
ture section 327.25 would be given a liberal construction.” This 
was an action to recover damages for the alleged loss of a number of 
cartons of cheese claimed to have been delivered to the defendant 
for shipment. At the trial, the plaintiff contended that the bill of 
lading issued by the railway company was not of itself prima facie 
evidence of the receipt of the amount of goods stated therein. Plain- 
tiff then sought to introduce entries in a shipping record book. This 
book was compiled from shipping manifests. The shipping record 
book was the record of all shipments made from a particular ware- 
house. The entries therein indicated the total number of cartons and 
the total weight of cheese shipped. They were made at the time of 
the shipment or shortly thereafter. The trial court refused to admit 
the shipping record in evidence. In its opinion, the court noted that 
the United States Supreme Court in the case of Palmer v. Hoffman” 
had indicated that the federal statute should be “liberally interpreted 
so as to do away with the anachronistic rules which gave rise to its 
need and at which it was aimed.’” Our court then went on to state 
that section 327.25 “should also receive a liberal interpretation to 
carry out its purpose.’ 

The cases construing the provisions of section 327.24 are of like 
import. At first, our court indicated that the section was to be 
strictly complied with. For example, in the early case of Jones 
v. DeMuth,” a party to the action placed the value of a cream separa- 
tor at one hundred dollars in his account book. The jury found 
that this, in fact, was the value of the separator. On appeal, it was 
argued that the jury finding was not supported by any evidence. 
The court agreed and said: 


But the conditions under which books of account or entries 
therein are permitted to have evidentiary effect by statute (sec. 
4186, Stats. 1898) were not all proved. There is entire absence 
of any evidence ‘that such entries are just, to the best of his 
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[ plaintiff's] knowledge and belief.” Without such proof the 

entries in the books were inadmissible. 

In the case of Coryell v. Bluett,* the court indicates that parties’ 
account books may be admitted in evidence without a strict compli- 
ance with section 327.24. This was an action to recover for the value 
of services performed and materials furnished in landscaping a lawn. 
An agent of the plaintiff kept a day book which contained an item- 
ized account of services and materials furnished. The defendant 
objected to its admission on the ground that it was not shown that 
the account book was kept in the ordinary course of business. The 
court, however, indicated that such was amply shown when it said: 


Respondent testified that the entries were made from day to day 
by his wife upon the basis of information which he gave to her. 
The book was kept for the express purpose of recording such in- 
formation and therefore was kept in the ordinary course of busi- 
ness .... It was not necessary that there be a direct statement in 
the words of the statute that the book was kept in the ordinary 
course of business.” 


As pointed out previously, the legislative history of section 327.25 
indicates a continuing extension of the scope of its application. 
Since it now includes even the records of a party to the action, it 
would appear that section 327.24, to a great extent, has now merged 
with and become a part of section 327.25. At first glance, therefore, 
it would seem that undue emphasis has been accorded in this article 
to a statute which for most practical purposes has ceased to exist. 
That this, however, is not the situation, becomes readily apparent 
when it is remembered that the case law in relation to business en- 
tries in Wisconsin has primarily centered around the application of 
section 327.24. Prior to the turn of the present century, the cases 
dealt almost exclusively with section 327.24. As such, these cases 
must be analyzed when one is faced with a problem of the admissi- 
bility of a particular business entry; whether made by a party to the 
action or a third person. 

ADMISSIBILITY OF SUMMARIES AND NON-ORIGINAL ENTRIES 


When considering the admissibility of a particular business entry, 
one is immediately faced with a number of questions. Most of these 
result from living in a specialized, complex industrial society where 
business records are extensively used and are usually a compilation 





* Id. at 121, 118 N.W. at 543. 
*° 251 Wis. 458. 29 N.W.2d 741 (1947). 
*Id. at 464, 465, 29 N.W.2d at 744. 














March] ADMISSIBILITY OF BUSINESS ENTRIES 251 


made by a number of people. Thus, one must first determine 
whether or not the records produced must contain the original 
entries in the recording system and how much of the records of the 
business in question must be produced. In a very early case,” the 
court indicated that one must introduce all account books contain- 
ing any entry which relates to the transaction or occurrence in issue; 
otherwise, introduction of any part thereof will be denied. 

In Ott v. Cream City Sand Co.,” the plaintiff sought to introduce 
ledgers compiled from entries initially entered in his order book, 
which were made as the goods represented therein were ordered. It 
appears that the entries were made in the ledger book at substantial- 
ly the same time as the corresponding entries in the order book. 
The later had been destroyed after commencement of the action and 
were not produced at the trial. At the trial, the plaintiff testified 
with respect to the entries as required by the statute; the court held 
that the ledgers were not properly admissible in evidence because 
they did not contain the first or original entries. But, in Riggs v. 
Weise,” the court allowed in evidence entries which were com- 
piled from previous memoranda and made by a person other 
than the witness. The witness testified that he kept the books in 
which the entries were made, that they were entered under his 
supervision, and that he could swear positively that they were cor- 
rect. In allowing their admission, the court said: 


The correctness of the entries being thus established by a living 
witness to them, it was competent for such witness, or any other, 
to state their contents to the court. And the fact that the entries 
were made by the wife of the witness from memoranda fur- 
nished by him can make no difference. It is the positive oath of 
the witness, verifying the correctness of the entries at the time 
they were made, which makes the reading or statement of their 
contents to the court or jury admissible.” 


To the same effect is Taylor v. Davis." An agent for the plaintiff 
kept daily track on a piece of paper of the amount of logs that were 
scaled. The agent turned the papers over to the plaintiff's book- 
keeper, who entered the memoranda therefrom into a shipping 
book. The paper was then destroyed. The court held that the ship- 
ping book was properly admitted as an original entry book, since 
it was used in the transaction of the business and the entries therein 
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contained were in the handwriting of the bookkeeper who testified 
to the above practice. 

The case of Wisconsin Steel Co. v. Maryland Steel Co.” is particu- 
larly interesting because it graphically illustrates the business entry 
rule at work within the context of our modern industrial society. 
This was an action to compel payment for a piece of machinery 
ordered under a parol contract. The plaintiff was allowed to prove 
the cost of manufacturing the machinery by introducing into evi- 
dence the various books, cost sheets and workmen’s time cards used 
by it in its cost control procedures. The court held that these cost 
control records were properly admissible under section 327.25 of the 
Wisconsin statutes. It said: 


The only condition of their admissibility is that “the court shall 
be satisfied that they are genuine and in other respects within the 
provisions of this section.” On proof of how the cards were pre- 
pared, how furnished to the workmen, how taken up, how pre- 
served, and how produced at the trial, the court might well hold, 
preliminarily, that they were genuine. And since the presence 
of the workmen to prove their handwriting upon the cards is 
expressly dispensed with, it should not be inferred that other 
witnesses must be produced who could testify to the handwriting 
of 4,500 workmen.” 

Another case which illustrates this exception at work within the 
framework of our modern world is Graton & Knight Co. v. Mayville 
Shoe Corp.“ Here exhibits prepared from the original records of a 
shoe manufacturer were held to have been properly admitted in 
evidence. At the trial, the original records were produced and 
tendered to opposing counsel. The defendant manager testified of 
his own personal knowledge as to the various items contained in the 
exhibits and the correctness thereof. The court indicated that where 
a fact can only be ascertained by the inspection of a large number 
of documents containing detailed entries, it would allow a com- 
petent witness who had actually perused the entire mass to state 
in summary fashion, the net results thereof; however, as a condition 
precedent, the original documents would have to be made accessible 
to the opposing party for his inspection, and for purposes of cross- 
examination. 

Therefore, in spite of some statements to the contrary, it now 
seems clear that records containing the original entries need not 
necessarily be produced. Furthermore, summaries of complicated 
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records are proper; however, in such a case, the original records 
must be produced in court or at least made available to the oppos- 
ing party. Beyond this, all that can safely be said is that what will 
be required will depend upon the nature of the records, the nature 
of the business and the facts sought to be proved. 


REQUIREMENTS OF PROOF FOR IDENTITY AND VERIFICATION 


What is the formality of proof required to identify and verify 
records sought to be admitted under the business entry exception? 
This is another question with which one is immediately faced when 
working in this area of the law. At an early date, it was stated to be 
the rule that each individual item must be verified as required by 
statute before an account book or third party book was properly 
admissible.” This rule prevented an officer of a corporation from 
testifying concerning the amount of goods on hand at the time of 
a fire, determined partly by the entries in an account book. The 
officer had not personally kept the books and could not verify all 
the items therein.” Failure to testify that the entries contained in an 
account book were just, to the best of the witness’ knowledge or be- 
lief, rendered such testimony inadmissible in Jones v. DeMuth.” 
However, in Blumen Brewing Corp. v. Mayer," a proceeding to 
wind up the affairs of a partnership, the testimony of a bookkeeper 
who did not make all the entries, and who did not testify that they 
were just, was held to have been properly admitted. The court 
stated that testimony to the effect that an entry was correct would be 
sufficient. Allowing into evidence loose-leaf sheets of paper, found 
in the secret files of a third party, was held to constitute prejudicial 
error when offered in connection with the testimony of a wit- 
ness who did not make the entries and could not testify that they 
related to the transaction complained of.” 

From the above cases and those cases pointed out previously 
which indicate that a liberal construction will be given to the 
statutes in question, it now seems clear that the court has departed 
from the early rule that each item must be verified in strict accord- 
ance with the statutes. In actual practice, if the trial court is satis- 
fied by competent testimony that the entries are genuine it will in 
all probability allow the entries to be received in evidence. This 
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is all that should be required in a modern society where records are 
minutely kept for tax and other accounting purposes by almost all 
individuals, professional men, and industrial concerns. Considering 
that in an industrial or commercial organization of any size, records 
are the compilation of the work product of many individuals; it can 
easily be appreciated that holding one to a strict formality of proof 
would defeat the very ends sought to be effectuated by the applicable 
statute. Admissibility then, should be left to the discretion of the 
trial judge. It is for him to distinguish between legitimate and 
proper business entries and those records outside the scope of this 
hearsay exception. 


QUALITATIVE AND QUANTITATIVE REQUIREMENTS 
FOR ADMISSIBILITY 


With respect to the entry itself, what is the nature thereof in a 
quantitative or qualitative sense, that will cause it to be either 
admissible or inadmissible? It seems clear that entries relating to 
the amount of goods delivered need not show the exact amount of 
such goods,” nor must the price of an article be set forth in the entry 
in order to make it admissible;“ however, in a very early case, 
account books which contained vague and uncertain entries were 
properly rejected.“ The fact that through mistake a party’s name 
was incorrectly set forth in an entry did not render the entry inad- 
missible where other proof showed clearly to whom the entry re- 
ferred.“ The memoranda of a contract of sale entered in an account 
book was held to be inadmissible to prove a contract between the 
parties because it was not a charge, credit or proper entry in an ac- 
count book.“ So too, in the Estate of Wallschlaeger,” where the 
records were kept by a surviving partner who was making a claim 
against a deceased partner; the court properly held that an entry 
could not establish facts concerning the transfer of lands between 
the partners, where the partnership was not engaged in the real 
estate business. Thus, it seems clear that with respect to the nature 
of particular entries, our court has properly rejected those which 
were vague, uncertain or violative of the settled principles of the 
laws of conveyancing and contract. In other words, our court will 
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not allow a party to place before the jury through the vehicle of a 
business entry evidence which would be otherwise incompetent. 


ADMISSIBILITY TO REFRESH MEMORY OF WITNESS 


Should business entries be rejected for failure to comply with any 
of the above requirements, it is nonetheless clear that they may be 
admissible for the purpose of refreshing the recollection of a witness 
and then be admitted in connection with the testimony of such wit- 
ness.“ Then too, if the entries are made in the regular course of 
business by one who can swear to their accuracy, they are nonetheless 
properly admitted as an aid to recollection, even though the witness 
has no independent recollection of the transaction in issue at the 
time of trial.“ 

Needless to say, however, a witness otherwise incompetent can- 
not use business entries to refresh his recollection.“ 

A jury may, in the proper case, draw inferences from a failure to 
produce an account book or other record after there has been testi- 
mony that such exists. This is illustrated by the case of Harrison 
v. Doyle.” The plaintiff, as master of the defendant’s vessel, brought 
an action for wages owing. The defendant counter-claimed for fares 
collected by the plaintiff, but allegedly not remitted to him. At the 
trial the plaintiff testified that he kept an accurate account of ex- 
penses in an account book and that it indicated there was a balance 
owing to him. He could not produce this book as it was apparently 
in the possession of the defendant. The defendant, chose not to 
produce the book. The court said: 


The account book described by the respondent was not pro- 
duced upon the trial, and the jury might have believed . . . 
that he [appellant] would have produced it, had not the state- 
ments of the respondent as to the state of the accounts have been 
correct... . [T]he jury might fairly presume that it was with- 
held from some improper motive, and that, if produced, it 
would corroborate the testimony of the respondent.” 


PHOTOGRAPHIC REPRODUCTION OF ORIGINALS 
In keeping with the realities of our modern industrial society, 


the Wisconsin Legislature in 1945 enacted section 327.29 which 
provided that photostatic, micro-photographic or photographic re- 
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productions of original entries would be admissible in evidence." 
In 1951, this statute was repealed and recreated when Wisconsin 
adopted the Uniform Photographic Copies of Business and Public 
Records as Evidence Act.” This section now provides that accurate 
reproductions of the usual business entry, reproduced by any of the 
accepted processes, in the usual course of business are admissible 
in any judicial or administrative proceeding, when satisfactorily 
identified. Moreover, the original may, with certain exceptions, 
be destroyed and this does not affect the admissibility. Then too, 
if the original reproduction is in existence and available for in- 
spection, an enlargement or facsimile of the original reproduction 
may be likewise admissible; and the introduction of a reproduced 
record or enlargement thereof does not preclude admission of the 
original. 


THE FEDERAL BusINEss ENTRY STATUTE 


On its face, the federal statute appears to be broader than our 
section 327.25. Under its provisions, any writing or record in the 
form of an entry in a book or otherwise made as a record of an ac- 
count, transaction, occurrence, or event, is admissible. The only 
qualifications are that it must be made in the regular course of 
business and made contemporaneously or within a reasonable time 
after the happening recorded. All other circumstances surrounding 
the making of the entry, including a lack of personal knowledge 
in the entrant, affect its weight, but not its admissibility. By virtue 
of an amendment in 1951, the Uniform Photographic Copies of 
Business and Public Records as Evidence Act was incorporated into 
the federal law and became subsection (b) of the federal statute. 


In spite of an occasional pronouncement to the contrary,” the 
federal decisions indicate a favorable disposition toward the recep- 
tion of a business entry, if there is any possible basis therefor. For 
example, in Korte v. New York, N. H.& H. R. R." it was said: 


The statute was designed to bring the realities of business and 
professional practice into the courtroom in usable form; we do 
not think it should be interpreted in a dryly technical way, con- 
trary to ordinary habits and customs, to reduce sharply its ob- 
vious usefulness.” 
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This language is in accord with that of the United States Supreme 
Court, previously quoted™ in connection with our own state supreme 
court’s interpretation of section 327.25. With respect to the forum, 
it is well settled that the federal statute applies to administrative 
tribunals;” and probably to proceedings in admiralty,” although 
there is some opinion to the contrary.” 

Now that most courts have swung away from the strict formality 
requirements in this area, probably the most single vexing problem 
in the application of the federal rule — as well as our own state 
statute” — is whether the entry was made in the usual course of 
business. For example, in the Palmer case," the defendant railroad 
sought to have the written statement of a now deceased engineer 
of one of its trains admitted in an action arising out of a grade 
crossing accident. The United States Supreme Court held that it 
was not properly admissible because accident reports 


... are not for the systematic conduct of the enterprise as a rail- 
road business. Unlike payrolls, accounts receivable, accounts 
payable, bills of lading and the like, these reports are calculated 
for use essentially in the court, not in the business. Their pri- 
mary utility is in litigating, not in railroading.” 
The admission of accident reports has probably given the courts 
more problems in the application of the federal statute than any 
other type of business entry. In McKee v. Jamestown Baking Co.,® 
the trial court’s refusal to admit in evidence the official accident 
report made by a policeman in his official capacity was held to con- 
stitute error; and in Magee v. McNany,” the admission of an acci- 
dent report was held to be proper where the plaintiff identified his 
signature on the report. The policeman who investigated the auto- 
mobile collision, testified that he had advised the drivers that they 
were required to make out a report, and a proper foundation for the 
admission was laid by the defendant. However, a police report of an 
automobile accident was held to be inadmissible in Levin v. Green® 
since the report contained hearsay, conjecture and conclusions. In 
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 E. K. Hardison Seed Co. v. Jones, 149 F.2d 252 (6th Cir. 1945). 

 Lopoczyk v. Chester A. Polling, Inc., 152 F.2d 457 (2d Cir. 1945). 

* New England Newspaper Pub. Co. v. United States, 18 F. Supp. 674 
(D.C. Mass. 1937). 

© Markgraf v. Columbia Bank, 203 Wis. 429, 233 N.W. 782 (1931). 

* Palmer v. Hoffman, 318 U.S. 109 (1943). 

“Id. at 114. 

198 F.2d 551 (3d Cir. 1952). 

“95 F. Supp. 675 (W.D. Pa. 1951). 

© 106 A.2d 136 (D.C. 1954). 
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his report, the policeman had entered conclusions with respect to 
the plaintiff's inattention and the defendant's freedom from fault. 
This, the Municipal Court of Appeal for the District of Columbia 
concluded, rendered the report inadmissible. So too, in McWilliams 
v. Lewis,” the admission of the police report made by the investigat- 
ing officer was held to constitute error in spite of the fact that the 
officer had made out the report in his own handwriting. The court, 
in Pekelis v. Transcontinental & Western Air, Inc.," allowed the 
reports of a board of inquiry, convened to investigate the cause of an 
airplane crash, to be admitted even though the reports contained 
the opinion of the various board members as to the cause of the 
accident and were in part derived from information supplied by 
persons under no business duty to report. Furthermore, the reports 
were not entirely compiled from the personal observations of the in- 
vestigating officers. This latter fact, the court held, went to the 
weight to be accorded to the report, rather than its admissibility. 
The defendant sought to preclude the admission of the reports un- 
der the Palmer doctrine, i.e., that the reports were not made in the 
ordinary course of the airline’s business. However, the Second Cir- 
cuit Court of Appeals held that they were “regular” within the 
meaning of the statute, since they were required not only in the in- 
vestigation of the accident in question but would also find use in 
subsequent investigations. It interpreted the Palmer opinion as 
primarily directed toward the evil of introducing evidence built up 
to promote the self-interest of the entrant. The court said that since 
the reports were against the interest of the entrant when made, and 
their admission was being contended for by a party who did not 
make the entry, such factors tended to show that they were not con- 
trived by the entrant for this particular litigation. Certiorari was 
denied by the United States Supreme Court” and, accordingly, this 
interpretation of the Palmer opinion by the Second Circuit Court 
of Appeals carries even greater weight than would ordinarily be 
the case. Other examples of records held admissible, after a proper 
foundation has been laid and when made as a routine matter in the 
regular course of business, were bank records,” bills of lading,” cor- 
porate records,” birth certificate,” death certificate,” invoices“ tech- 





@ 125 F.2d 200 (D.C. Cir. 1941). 

7187 F.2d 122 (2d Cir. 1951). 

* 341 U.S. 951 (1951). 

® Kreuter v. United States, 218 F.2d 532 (5th Cir. 1955). 

Intermondale Trading Co. v. North River Ins. Co., 100 F. Supp. 128 
(S.D.N.Y. 1951). 

™ Bruce v. McClure, 220 F.2d 330 (5th Cir. 1955) 
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nical and scientific records,” hotel registration cards,” ledgers,” 
partnership records,” post office forms,” voting records,” and pho- 
tostatic reproduction of checks." 

What rules or guides can we deduce which will enable us to 
predict, if possible, the admissibility of any particular entry? Ac- 
cording to the United States Supreme Court the purpose of the 
federal statute is to “facilitate admission of records which experience 
has shown to be quite trustworthy;’” and the test for qualification 
is “the character of the records and their earmarks of reliability 

. . acquired from their source and origin and the nature of their 
compilation.”* As a practical matter, any systematically kept record, 
the product of a routine procedure, is the “record or writing” con- 
templated by the federal statute. Any record which is the embodi- 
ment in physical form of an automatic reaction is properly admit- 
ted.“ The party seeking to introduce the entry and the time at 
which it was made will also play important roles. The fact that 
the entry is the product of double hearsay or based on conclusions, 
or is an opinion, does not necessarily determine its admissibility, 
since such factors go to the weight or the probative force of the 


entry. 





™ Woodward v. United States, 185 F.2d 134 (8th Cir. 1950). 

iain v. Conemaugh Black Lick R.R., 133 F. Supp. 533 (W.D. Pa. 
1955). 
* Stegemann v. Miami Beach Boat Slips, Inc., 213 F.2d 561 (5th Cir. 
1954). 
* Minneapolis-Moline Co. v. Massey-Harris Co., 208 F.2d 73 (8th Cir. 
1953). 

* Valli v. United States, 94 F.2d 687 (lst Cir. 1938). 

* Zimberg v. United States. 142 F.2d 132 (1st Cir. 1944). 

* United States v. Schenck, 126 F.2d 702 (2d Cir. 1942). 

*® Dias v. Farm Bureau Mut. Fire Ins. Co., 155 F.2d 788 (4th Cir. 1946). 

© Klein v. United States, 176 F.2d 184 (8th Cir. 1949). 

™ United States v. Manton, 107 F.2d 834 (2d Cir. 1938). 

* Palmer v. Hoffman, 318 U.S. 109, 113 (1943). 

Id. at 114. 

“New York Life Ins. Co. v. Taylor, 147 F.2d 297 (D.C. Cir. 1944). 
hn "indi v. Transcontinental and Western Air, 187 F.2d 122 (2d Cir. 
Sot). 








COMMENT 


LAND CONTRACTS — NEW WISCONSIN FORM NO. 36 * 


In June of 1956, pursuant to section 235.16 of the Wisconsin 
statutes, the Register of Deeds Association approved a revision of 
the standard land contract form prepared by a committee of the 
Real Estate and Probate Section of the Wisconsin Bar Association. 
This form was certified by the Secretary of State on July 27, 1956, 
and given Form No. 36." 

The standard forms of land contracts heretofore in use, numbers 
33, 34 and 35, were annotated and discussed in an earlier article 
in the Wisconsin Law Review.’ The purpose of this comment is to 
call attention to some of the more significant changes evident in the 
new form, speculate as to what effect these changes may have on the 
rights and duties of the parties to a contract using the form,’ and 
to discuss possible problems of both a legal and practical nature 
which may attend its use. At the date of this writing the Wisconsin 
Supreme Court has not yet had occasion to construe any of the pro- 





*The writers wish to acknowledge the assistance of Attorney Frederick C. 
Suhr, partner, Roberts, Boardman, Suhr, Bjork & Curry, Madison, Wisconsin, 
who couducted a seminar on this subject in connection with the 1957 Seminar 
Series for Wisconsin Lawyers sponsored by the University of Wisconsin Law 
School, University Extension Division, and the State Bar of Wisconsin, Com- 
mittee on Post-Graduate Education, September 9, 1957. The writers were 
particularly assisted by the essay Mr. Suhr prepared for this seminar. Suhr, 
The New Land Contract Form, in 1957 Seminar Series for Wisconsin Lawyers, 
Real Estate Transactions 18 (Univ. Wis. Ext. Div. 1957). The writers also 
wish to acknowledge the comments and encouragement of Attorney Eldred Dede, 
partner, Affeldt & Lichtsinn, Milwaukee, Wisconsin, who was chairman of the 
State Bar forms revision committee which drafted Form No. 36, and Professor 
J. H. Beuscher, University of Wisconsin Law School, who was a member of the 
committee. 

* Although WIS. STAT. § 235.16(1) (1955) provides that such standard 
forms ‘‘are approved and recommended for use in the state of Wisconsin,’’ the 
Wisconsin court has never been called upon to explain the significance of this 
legislative approval and recommendation. The practical effect of such approval 
is that the new form may be recorded for a fee of $2.50 as provided in WIS. 
STAT. § 59.57(1) (a) (1955), rather than at the rate of 20¢ per folio as 
prescribed in WIS. STAT. § 59.57(1) (b) (1955) for unapproved forms. The 
use of a standard form, of course, greatly facilitates the work of the registers 
of deeds. Particularly was this so in the days before photocopying when the 
register had to manually copy instruments into the record. 

* See Comment, Land Contracts — Wisconsin Form, 1942 Wis. L. REV. 
90, for a good discussion of the rights and duties of the parties under a land 
contract in Wisconsin. 

While the new form has been printed in quantity by at least one leading 
legal blank printer, it may be difficult to obtain at local legal stationers because 
re the natural desire of the stationers to first reduce their inventory of the old 
orms. 
* Many of the changes which were recommended in the 1942 article have 
been adopted in the new form. Jd. at 107. 
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visions of the new form. The writers have not undertaken to pro- 
vide authoritative answers but merely to discover the questions 
which may arise. 

Much of the confusion in the law of land contracts results from 
a clash between the doctrine of equitable conversion (whereunder 
the purchaser is regarded in equity as the owner of the land, and the 
vendor as holding a security interest only), and the law of contracts.‘ 
Most land contracts, and particularly the older approved Wisconsin 
forms, by their terms invite the application of contract law. Some 
courts have risen to this bait.’ —The Wisconsin court, however, has 
looked beyond the form of the transaction and treated the vendor 
not unlike a mortgagee,’ giving express judicial sanction to the 
analogy between the land contract and the mortgage,’ and citing 
mortgage cases in deciding the rights of vendors and purchasers.* 
For this reason there developed a wide disparity between what the 
language of the old forms said and what the courts in fact did. 
The new form, however, is obviously framed in the light of these 
decided cases, and to this extent realistically admits of its kinship 
to the mortgage,’ instead of doggedly purporting to be something 
it isn’t. 

PROPERTY INCLUDED 


Immediately following the space provided for a description of the 





*See Note, infra p. 319. 

5 See, e.g., Abbas v. Demont, 152 Neb. 77, 40 N.W.2d 265 (1949). 
In this case, plaintiff (vendor) brought an action for ejectment of a defaulting 
purchaser under a land contract containing forfeiture and time-of-the-essence 
clauses. The court held that is was an abuse of discretion to allow a redemption 


period, saying: 


“The plain language of the contract gives the plaintiff the right to 
cancel the contract and forfeit the payments made. Courts are not 
authorized to rewrite contracts which the parties themselves made.” 


Id. at 82, 40 N.W.2d at 267. 

°In Barr v. Granahan, 255 Wis. 192, 195, 38 N.W.2d 705, 707 (1949), 
the court found that an option to purchase real estate actually intended to secure 
the repayment of money, and said: 


“The right of redemption is an inherent and essential characteristic of 
every mortgage. It is not in terms expressed by the parties in the mortgage. 
But whatever be the form of the transaction, if intended as a security for 
money, it is a mortgage, and the right of redemption attaches to it. 


Gates v. Parmly, 93 Wis. 294, 307, 66 N.W. 253, 257 (1896). 

* See, e.g., Scharf v. Hartung, 217 Wis. 500, 259 N.W. 257 (1935). 
. Included i in the new form are several new provisions which are commonly 
inserted in mortgages. Much of the language of the new form has been copied 
almost verbatim from approved mortgages forms. 


pp 
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land which is the subject of the contract,” the following language 
appears: 


together with all buildings, improvements, fixtures and 
appurtenances, now or hereafter erected thereon, including 
all screens and storm doors and windows, attached mirrors, 
fixtures, shades, attached floor coverings, hot water heater, 
furnace, oil tank and light fixtures, .............. which shall be 
a part of the real estate. 


The wisdom and purpose of this language has been questioned.” 
There is always the danger that items which are not specifically in- 
cluded in the list will be presumed to be excluded. Care should be 
taken, therefore, to list other fixtures or items of personalty in the 
space provided if any such are to be covered by the contract. Some 
attorneys may prefer to strike this language altogether. If personalty 
is extensive, as the case may be in a farm transaction, and has con- 
siderable value apart from the land, a bill of sale and chattel mort- 
gage back or conditional sales contract, with or without separate 
payments provisions, should be considered.” Where personalty is 
extensive there does not seem to be sufficient blank space in the 
contract to avoid the use of a rider. 

On the other hand, although most of the items listed seem to be 
fixtures which would, in the absence of express reservation, pass 
with the realty,” the list may be too broad in some cases. For 
example, mirrors and floor coverings are not infrequently removed 
by occupiers, and some dispute may arise as to whether these items 
were “attached.”™ It might be better to specifically identify the 
items in question. 


PAYMENT AND COASTING PROVISIONS 


The Purchaser, in consideration of the convenants and 
agreements herein made by the Vendor, agrees to purchase 
the above described premises, and to pay therefor to the 





“Tt is refreshing to find that the space so provided is sufficiently large 
so that the use of attached riders will not often be necessary. The space for the 
description at the beginning of the instrument, rather than after the payments 
provisions as in the old form, also seems more logical. 

“ Suhr, The New Land Contract Form, 1957 Seminar Series for Wisconsin 
Lawyers, Real Estate Transactions 19 (Univ. Wis. Ex. Div. 1957). 

% The land contract itself could, of course, be filed as a chattel mortgage, 
but unless the purchase price of the personal property apart from the land is 
clearly defined and the rights of the vendor against the personalty clearly set out, 
the vendor may be limited to one foreclosure on both the land and the personalty 
together. Whiting v. Adams, 66 Vt. 679, 30 Atl. 32 (1894). 

% See BROWN, PERSONAL PROPERTY, c. 16 (2d ed. 1955). 

™ Does the word ‘‘attached’’ mean ‘‘may not be removed without material 
injury to the freehold” within the definition of People’s Savings & Trust Co. v. 
Sheboygan Mach. Co. 212 Wis. 449, 249 N.W. 527 (1933)? 
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Vendor at .............. the ett 08 o..:..0i8 Dollars, in the man- 
ner following: f.............. at the execution hereof, the receipt 
whereof is hereby acknowledged, and the balance of 
ienasaininns , together with interest on such portions thereof 
as shall remain from time to time unpaid, at the rate of 
ftitiisesit per cent per annum, until paid in full, as fol- 
lows: Said principal and interest shall be payable in.............. 


installments of not less than .............. TES , begin- 
ning on the .............. ne , 19...., provided the 
entire purchase money and interest shall be fully paid 
EE situtericsons years from the date hereof. 


Said payments shall be applied first to interest on the 
unpaid balance at the rate herein specified and then to 
principal. Any amount may be prepaid without premium 
or fee upon principal at any time, and interest shall be 
calculated at all times on the unpaid balance on the daily 
rate basis at 1/360 of the annual rate. 

In the event of any prepayment, this contract shall not 
be treated as in default with respect to payment so long as 
the unpaid balance of principal, and interest (and in such 
case accruing interest from month to month shall be treated 
as unpaid principal) is less than the amount that said in- 
debtedness would have been had the monthly payments 
been made as first specified above; provided that monthly 
payments shall be continued in the event of credit of any 
proceeds of insurance or condemnation, the condemned 
premises being thereafter excluded herefrom. 

For the usual installment contract which contemplated regular 
payments, the new form will greatly facilitate execution since all 
the draftsman need do is fill in the blanks. The old form said 
simply “the sum of .............. in the manner following,” followed by 
a large blank space. On the other hand, the format of the new form 
robs it of versatility. By providing for “installments of not less than 
Sareea SP sescnesannoens ,” the form may not easily be adapted to irregu- 
lar payment schedules or to a binder contract looking toward 
a single payment. 

Where the older forms were silent on the matter, the new form 
makes it clear that interest is at all times to be computed on the 
unpaid balance. The new form also spells out the manner in which 
payments shall be applied, i.e., first to interest and then to principal. 
This is a common provision in mortgages and is perfectly appropri- 
ate for use in a land contract. Once again, however, if a large 
amount of personal property is included, the vendor may want 
payments to be applied first to the retirement of such portion of the 
debt attributable to the personalty.” If the vendor pays delinquent 





* Since personal property will undoubtedly depreciate at a much quicker 
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taxes or insurance premiums, or makes necessary repairs, as he is 
authorized under the contract to do,” apparently such amounts, 
if not paid by the purchaser immediately, are added to the principal. 
Payments, then, would be applied first to the interest on this in- 
creased principal. This is contrary to common practice in mortgage 
transactions.” Likewise, it is not uncommon for vendors to require 
the payment of certain amounts into escrow on account of taxes and 
insurance. From a mechanical point of view, the form is not readily 
adaptable to such arrangements. 

Although completely sound from a theoretical point of view, the 
prepayment and coasting provisions may cause the vendor certain 
bookkeeping headaches. The form provides that the purchaser may, 
without premium, prepay any amount on principal at any time. 
The common practice is to prepare or obtain an amortization 
schedule in which the amount of interest and prinicpal for each 
payment is given. This eliminates the need for making complex 
computations for each remittance. The purchaser under the new 
form, however, can, with a single small prepayment, render the use 
of such a schedule impossible.” Mortgages written by lending in- 





rate than the land and its improvements, the lien on the personalty, to be of any 
value, must be liquidated quickly. 
*® The clause reads: 


“In case any such taxes or assessments remain unpaid after they become 
delinquent, or in case of failure to keep the premises so insured, the approved 
policies deposited, or the insurance premiums paid, or to keep the same 
in good condition and repair, free from liens and waste, the Vendor may 
cure such defaults, and all sums so paid shall immediately be repaid to the 
Vendor and shall, unless so repaid, be added to and deemed part of the 
purchase price, and bear interest at the rate aforesaid.” 


* For example, mortgagees whose mortgages are insured under the Federal 
Housing Act are required to apply monthly payments to the following items in 
the order set forth: 


““(1) Premium charges under the contract of insurance, including insurance 

charges for open-end advances; 

(2) Ground rents, taxes, special assessments, and fire and other hazard 

insurance premiums; 

(3) Service charge, if any; 

(4) Interest on the mortgage: and 

(5) Amortization of the principal of the mortgage.’’ C.F.R. § 221.23 
(1957). 

* Assuming an indebtedness of $10,000 at 6% interest, with provision for 
monthly payments of $100 due the first day of each month, an amortization 
schedule of the first four payments would look like this: 


Pymt. No. Principal Interest Unpaid Bal. 
1. $50.00 $50.00 $9950.00 
Zz 50.25 49.75 9899.75 
3. 50.50 49.50 9849.25 
4 50.75 49.25 9798.50 


By consulting the amortization schedule, the vendor’s bookkeeper knows exactly 
how to calculate the monthly payments. When the first payment is made, he will 
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stitutions commonly provide that prepayments must be made on the 
due date of a regular installment, and must be in amounts equal 
to one or more payments to principal according to the amortization 
schedule. In this way the vendor can avoid the necessity of calcu- 
lating interest on the “daily rate basis at 1/360 of the annual rate” 
each and every time a payment is made.” In the ordinary transac- 
tion, practice may possibly develop under which this provision will 
be ignored, and prepayments of principal will be accounted for 
according to an amortization schedule anyway. 

When the purchaser is in default for a short time this will result 
in the vendor actually reducing the purchaser’s debt by amounts 
which should really be interest income to him. In the ordinary trans- 
action, however, this additional interest would be small and far 
outweighed by the clerical costs of recalculating the interest each 
month. The provision does have value in a case where the amount 
involved is large and the purchaser has been in default a substantial 
length of time, since it is clear that the purchaser, in order to cure 
the default or redeem, must tender interest on the total unpaid bal- 
ance for the entire period rather than simply the sum of the month- 
ly payments in default.” This may result in considerably more 
interest for the vendor. 

On the other hand, this practice may result in the purchaser 
being charged more interest than the contract by its terms allows,” 





credit principal for $50.00 and interest income for $50.00, and continue this 
simple procedure as long as these expected payments are made. However, if the 
purchaser, fifteen days after making the first payment, decides to prepay $75.00, 
the schedule cannot be used. The purchaser’s second payment is not yet due, so 
the entire $75.00 would be applied on principal. Instead of $9950 as shown 
on the schedule, the unpaid balance would now be $9875. When the purchaser 
makes his second monthly payment of $100 in regular fashion, the interest on the 
actual unpaid balance would be $49.38 instead of $49.75, as given in the 
schedule, and the new unpaid balance would be $9824.38 instead of $9849.25. 
At this stage of the game the vendor might just as well throw his amortization 
schedule away if he intends to account for payments made by the purchaser as 
allowed by the contract. 

* Using the figures and schedule in note 18, supra, the vendor could then 
refuse to credit the prepayment on the 15th day of the month, and instead 
credit only on the first day of the next month. Also, the purchaser could prepay 
only $50.50 or $101.25. This latter sum is the total of the amounts of prin- 
cipal which would have been due on the first day of the 3rd and 4th months 
respectively. Thus the amortization schedule can still be used throughout by 
using the correct unpaid balance figure (adjusted for the amount of the pre- 
payment). 

See Beckwith v. Clark, 188 Fed. 171 (8th Cir. 1911); Old Time 
Petroleum Co. v. Turcol, 18 Del. Ch. 121, 156 Atl. 501 (1931). For prob- 
lems of interest accounting generally, see Annot., 75 A.L.R. 316 (1931). 

“In the example given in note 18 supra the purchaser would have been 
charged 37¢ too much interest on his second payment, and his debt should have 
been reduced by 37¢ more. 
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and the danger exists that in an action for specific performance he 
might demand an accounting for monthly payments over several 
years. Although the amounts involved may be quite small, this 
would enable a purchaser to stall the action and the cost of the 
vendor’s remedy would be increased. 

When the prepayment clause is considered in connection with the 
coasting clause, another problem arises. There is no provision in the 
prepayment clause that the purchaser must give notice of an inten- 
tion to prepay. Commonly mortgages make the right to have a pre- 
payment credited wholly to principal conditioned upon notice to 
that effect and upon an obligation to continue future installments 
as usual. This permits the mortgagee to credit the payment with 
at least some certainty that the mortgagor will not allow accruing 
interest to pile up. The lack of such notice may create additional 
accounting problems for the vendor. When the purchaser makes 
a remittance at a time when an installment is not due, the vendor 
has no way of knowing whether future installments can be expected 
as usual. This might affect the way the payment is handled on the 
vendor’s books. If he knew the purchaser intended to “coast,” the 
vendor may prefer to allocate part of the prepayment to a prepaid 
interest account, rather than to simply permit the interest to accrue 
as a receivable. Under the new form, if the purchaser makes a 
rather large prepayment the vendor is obligated to credit the bulk 
of the sum to principal and there seems to be no way of preventing 
at least an equal amount of interest from accruing in the future. 
Some vendors may find this objectionable. Some mortgages require 
partial prepayments to be in multiples of the total installment pay- 
ment and portions of the payment can be credited to a prepaid in- 
terest account to be disposed of according to the mortgagor’s future 
conduct. In this respect the new form is more favorable to the pur- 
chaser. If the vendor favors a particular accounting system this 
clause may have to be amended accordingly. 

For the purpose of determining how long the purchaser may 
“coast” on a prepayment, an amortization schedule is almost a neces- 
sity. Such a schedule will show what the unpaid balance would have 
been at any given time if the payments had been made in regular 
fashion. As soon as the actual unpaid balance plus any interest which 
may have accrued since the date of the last payment exceeds the 
amount shown in the schedule, the purchaser will be in default. 
Unfortunately the coasting clause speaks in terms of “monthly 
payments.” Whether it was intended that the clause should apply 
only to contracts calling for monthly payments, or whether the 
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phrase was used inadvertently in place of “installments” cannot be 
determined. Purchasers should note carefully that prepayments 
upon the debt resulting from the proceeds of insurance or condem- 
nation do not confer coasting privileges.” This, of course, is im- 
portant to the vendor. If the proceeds of insurance or condemnation 
are less than the amount of the unpaid balance the vendor would 
be left with a debt which in unsecured or virtually so, upon which 
he could expect no payments for several years or more. 


TitLe CLAusEs 
Evidence of Title 


The Purchaser hereby states that he is satisfied with the 

title as shown by the abstract-title insurance commitment 
submitted to him for examination; the Vendor agrees to 
deliver the abstract-title insurance policy to the Purchaser 
when the full purchase price hereunder shall have been 
paid. The Purchaser agrees to pay the cost of later continu- 
ations of abstract-title insurance. 
(OR) The Vendor shall furnish the Purchaser thirty days 
prior to the date of ultimate closing, and the Purchaser 
shall accept as a sufficient showing of title, either (1) a 
title insurance commitment for an owner’s policy of title 
insurance in the sum of the purchase price, the Purchaser 
to be named as the assured, to be written by a title insur- 
ance company, and guaranteeing the Vendor’s title in the 
condition called for by this agreement, or (2) a merchanta- 
ble abstract showing the Vendor's title in the condition 
called for by this agreement. If an abstract is furnished, 
the Purchaser shall notify the Vendor, in writing, of any 
objections to title within ten (10) days after receipt of such 
abstract, and the Vendor shall then have a reasonable time 
within which to rectify the title or furnish a title policy as 
above described. 

The old form contained no provision at all with respect to evi- 
dence of the vendor’s title. The inclusion of a provision of this sort 
is important to protect the purchaser since the vendor is under no 
obligation to furnish an abstract or title insurance unless the con- 
tract specifically requires him to.” 





* The question of the disposition of proceeds of condemnation is not other- 
wise treated in the contract. The disposition of any such funds, therefore, would 
be governed by applicable law, and further treatment of the subject in this article 
is not practical. See, e.g., WIS. STAT. § 83.07(4) (1955) which provides that 
if the parties are unable to agree upon the disposition of such proceeds, the con- 
demnor may pay the proceeds into court. The statute directs the court to pay the 
proceeds to the parties ‘‘as interest may appear’, thereby suggesting treatment 
similar to that afforded the proceeds under the standard ‘“‘loss payable’’ clause 
of the insurance rider. See also WIS. STAT. c. 32 (1955). 

* Hafemann v. Korinek, 266 Wis. 450, 63 N.W.2d 835 (1954). 
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Two alternative times for giving evidence of title are provided: 
(1) prior to the execution of the contract, with the purchaser stating 
in the contract that he has seen an abstract or policy of title insur- 
ance“ and is satisfied with same, or (2) thirty days before the 
“ultimate closing.” The second alternative is appropriate for those 
cases in which the vendor does not have title at the time of the 
execution of the contract,” or perhaps where the form is used as a 
binder contract. The draftsman should be cautioned that one or the 
other of these clauses should be stricken. If the vendor insists on the 
second alternative, the purchaser can possibly be on notice that the 
vendor may not have merchantable title at the present time. A fre- 
quent provision in land contracts is that in the event the purchaser 
objects to the vendor’s title, the vendor has the option of either 
curing such defects or returning the payments made and rescinding 
the contract. It should be noted that the vendor does not have this 
right under the new form. 

By providing in the first alternative, that the purchaser agrees 
to pay for later continuations of the abstract or title insurance, 
a frequent bone of contention between vendors and purchasers is 
avoided. The inclusion of the provision makes it clear that the 
vendor, at closing, is obligated only to deliver the abstract or title 
policy in the condition in which it was when the purchaser examined 
it prior to the execution of the contract. It should be pointed out 
that the contract itself does not provide for the time to which such 
an abstract should have been continued. The contract apparently 
presumes that this question will have been taken care of in a pur- 
chase agreement which preceded the contract. If the form is used as 
a binder, this first alternative seems to be wholly inappropriate. 





** The contract specifically provides that either an abstract or title policy 
is satifactory. For the pros and cons of abstract vs. title insurance, see VOLZ, 
BALDWIN, PICK &% DEWITT, WISCONSIN PRACTICE METHODS c. 6 (1949). 
The format of this provision in the contract easily permits striking one or the 
other of these alternatives, if either party has a preference in this regard. There 
is no provision in the contract relating to the nature of such a title policy. In 
the event of a title loss during the life of the contract, a question may arise as 
to the purchaser’s rights to proceeds of the insurance. The practice of many pur- 
chaser’s attorneys and title companies is to name both vendor and purchaser as 
insureds in the policy 

“he vendor need not have title in order to execute a land contract. Estate 
of Kaiser, 217 Wis. 4, 258 N.W. 177 (1935). The purchaser, however, has 
the right to rely on the executory vendor either having title or procuring it in time 
to carry out the contract. McLennan v. Church, 163 Wis. 411, 158 N.W. 73 
(1916). The vendor who agrees to convey property he does not own assumes 
the risk of acquiring the title or responding in damages. Flischman v. Zimmer- 
mann, 258 Wis. 194, 45 N.W.2d 616 (1951); Ladegaard v. Connell, 229 
Wis. 36, 281 N.W. 656 (1938); Arentsen v. Moreland, 122 Wis. 167, 99 N. 
W. 790 (1904). 
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The general rule is that the purchaser must inform himself as 
much as possible of the title he is to receive, for ordinarily he will 
not otherwise be able to question it until he has paid the full pur- 
chase price.” The election of one or the other of these two alter- 
natives may have some effect on this rule. Under the second alter- 
native, “ultimate closing’’ presumably means the date of the last 
payment by the purchaser. Under the general rule the purchaser 
is not entitled to complain of the vendor’s title until after he has 
paid in full; under the new form he apparently is required to com- 
plain beforehand, or at least is specifically given the opportunity 
to do so. Thirty days before “ultimate closing” the vendor must 
produce an abstract or title policy showing or guaranteeing mer- 
chantable title. Ten days after this, or still twenty day before 
“ultimate closing,” the purchaser must notify the vendor of defects 
in title.” The vendor must, then, within a “reasonable” time, 
rectify the defects. It is difficult to say what a “reasonable” time 
might be,” but if it should extend beyond twenty days and the date 
for the purchaser’s final payment, will the purchaser be obliged to 
make that payment or may he withhold it pending rectification 
of title defects by the vendor? The court could reasonably imply 
from the terms of the second alternative that he could withhold the 
payment. If this is true the provision gives the purchaser a means, 





*Knapp v. Davidson, 179 Wis. 493, 192 N.W. 75 (1923). Several 
exceptions have developed. In Peterson v. Feyereisen, 203 Wis. 294, 234 N.W. 
496 (1931) the purchaser charged fraud where the vendor misrepresented the 
amount of land to be conveyed. The court held the purchase price could be 
abated. In Jefferson Gardens, Inc. v. Terzan, 216 Wis. 230, 257 N.W. 154 
(1934) the vendor sued for the purchase money and the purchaser asserted con- 
cealed mortgages as a counterclaim. The court held that this was ‘manifestly 
insufficient’’ as a defense or counterclaim, since the existence of the mortgages did 
not negative ownership in the vendor. In Kons v. Pallange, 247 Wis. 492, 19 
N.W.2d 911 (1945) the court granted recission before the full purchase price 
was paid. The court felt that it was extremely unlikely that the vendor, because 
of financial stringencies, would ever pay off the mortgages which encumbered his 
title. This seems to be the ‘‘insolvency’’ exception to the general rule. 

“Tt has been held that a purchaser's failure to make timely objections to 
defects may estop him from asserting them in a suit for recission. Chandler 
v. Gault, 181 Wis. 5, 194 N.W. 33 (1923). Ten days may be a little unreal- 
istic for the busy practitioner, but it should be noted that time is of the essence 
in this form. Purchasers may wish to insert a longer period during which defects 
may be objected to. 

*In standard offer to purchase forms prepared by real estate brokers’ as- 
sociations, it is usually stipulated that 90 days is the limit on this period. In 
Douglass v. Ransom, 205 Wis. 439, 237 N.W. 260 (1931) the vendor was 
allowed 60 days to perfect title, and it will be remembered that the court found 
a multitude of defects which it said had to be cured in order to make the title 
merchantable. In Haumersen v. Sladky, 220 Wis. 91, 264 N.W. 653 (1936) 
the vendor sued for specific performance and the purchaser defended by alleging 
unmerchantable title. The court allowed the vendor until the entry of decree 
to correct his title. About the best that can be said is that the reasonableness 
of the time will vary with the nature of the defects. 
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particularly where the amount of the last payment is large, which 
he otherwise would not have had to encourage the vendor to put 
his title in order. 

In any event the form provides ample means for the purchaser to 
assure himself that he is likely to get a merchantable title. During 
the negotiation stages if the purchaser notes defects in the abstract 
or policy which the vendor is either unwilling or unable to cure 
within the time set for execution of the contract, the parties may 
be able to agree to strike the first alternative (or the purchaser may 
insist upon doing so). The vendor would then be required to fur- 
nish evidence of title at his own expense at the later time before 
closing. In cases where the defects, though rendering the title tech- 
nically unmerchantable, are not of catastrophic proportions, this 
device may speed up the closing of deals. The vendor can cure the 
defects at his leisure, while the purchaser can protect himself against 
the vendor’s failure to do so by withholding the last payment.” 

Under the first alternative the purchaser states that he has seen 
the abstract or title insurance and is satified with it. Under the 
second alternative reference is made to a “merchantable abstract” 
or a “policy of title insurance . . . written by a title insurance com- 
pany.” Does the phrase “merchantable abstract’”’ mean one that is 
complete, current, and prepared by a responsible abstractor, or does 
it mean one showing merchantable title in the vendor? Notice that 
there is no specific provision with respect to the date to which such 
an abstract should be continued. Could the phrase “merchantable 
abstract” be construed to required that it be continued to a reason- 
ably current date? What is a reasonably current date?” 

The provision concerning title insurance does not provide that 
it shall be written by a company licensed to do business in Wisconsin 
or that the company be approved by the purchaser, as is common in 
offer to purchase agreements." If the purchaser has any particular 
preference in this regard, care should be taken that this clause is 
amended accordingly. 


Conveyance on Closing 


The Vendor hereby agrees that in case the aforesaid pur- 
chase price with the interest and other moneys shall be fully 





*” See Comment, Land Contracts-Wisconsin Form, 1942 Wis. L. REV. 90, 
102, 108. 

* Purchase agreements will often require that the abstract be continued up 
to at least thirty days prior to closing, or up to at least the time of acceptance 
of the offer. See VOLZ, BALDWIN, PICK & DEWITT, WISCONSIN PRACTICE 
METHODS § 32 (1949). 

"Id. § 43. 
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paid and all the conditions herein provided shall be fully 

performed at the times and in the manner above specified, 

he will on demand thereafter cause to be executed and de- 

livered to the Purchaser, a good and sufficient Warranty 

Deed, in fee simple, of the premises above described, free 

and clear of all legal liens and encumbrances, except taxes 

and assessments, any liens or encumbrances created by the 

act or default of the Purchaser, municipal and zoning ordi- 

nances and recorded easements and restrictions, and 

Ss iersnincvenitrnninanes 

The first part of this clause is almost identical to the language 

of the old form. In substance it requires the vendor to convey a 
marketable title.“ The only change which the new form makes is 
the addition of an exception with respect to land use controls.” 
In view of the ever increasing number of public land use regulations 
this language does little to define the rights of the parties in relation 
thereto. The contract, like the law generally, runs to the benefit 
of the vendor and leaves the burden of discovering land use restric- 
tions to the purchaser. Possible exceptions to the general rule that 
such public land use restrictions are not encumbrances might be 
offical map laws and violations of such restrictions existing at the 
time of the contract.“ Purchasers may be well advised to protect 
against these exceptions by appropriate additions to the form.” 
With regard to other types of restrictions, purchasers may be able 
to protect themselves by conditioning their purchases upon their 
ability to use the property in a certain way, or to obtain variances, 
exceptions, or special permits. 


POSSESSION 


The Purchaser shall be entitled to possession of said prem- 
dhe , 19..... In case possession is to be obtained 
by the Vendor, ‘he shall have a reasonable time after such 


* See Comment, 1942 Wis. L. REV. 90, 101; VOLZ, BALDWIN, PICK 

&® DEWITT, WISCONSIN PRACTICE METHODS §§ 157-158 (1949). 

* The specific language of the new form is discussed in Comment, 1958 
Wis. L. REV. 128, 146. 

“Id. at 130, 134, 140. 

* A provision in a form put-out by the Title Guarantee 6 Trust Company 
of New York reads: 

“All notes or notices of violation of law or municipal ordinances, orders 

Or requirements noted in or issued by the Department of Housing. and 

Buildings, Fire, Labor, Health, or other state or municipal department 

having jurisdiction, against or affecting the premises shall be conveyed free 

of the same,and this provision of the contract shall survive delivery of the 

deed hereunder.” 
This type of provision is commonly known as the ‘‘New York violations clause.” 
See Dunham, Effect on Title of Violations of Building Covenants and Zoning 
Ordinances, 27 ROCKY MT. L. REV. 255 (1955); FRIEDMAN, CONTRACT AND 
CONVEYANCES OF REAL PROPERTY § 15 (1954). 











272 WISCONSIN LAW REVIEW [Vol. 1958 


date in which to remove any occupant. The Purchaser shall 
be entitled to remain in possession as long as he performs 
all covenants and agreements herein mentioned on his part 
to be performed and no longer. 


The general rule is that the purchaser is not entitled to possession 
unless the contract gives it to him either expressly or by implication.” 
The older forms contained no provision expressly giving the pur- 
chaser the right to possession, and the court was forced to the 
expediency of enforcing the obvious intent of the parties by imply- 
ing the right from other provisions of the contract.” The new form 
relieves the court of this burden and gives greater certainty to the 
rights of the parties. Taken in context here, physical occupancy 
seems to be the intent, but the word “possession” alone does not 
necessarily mean physical occupancy.” 

The vendor is allowed a “reasonable” time after such date to re- 
move occupants. The purchaser should at least be put on inquiry 
as to present leases, if any, by this clause. It is impossible, of course, 
to predict what this “reasonable” time would be. The subject mat- 
ter of the contract, the situation of the parties, and the circum- 
stances attending performance will undoubtedly govern.” Perhaps 
the statutory notice requirements may have some effect.“ This 
clause may cast some doubt upon the meaning of the word “‘posses- 
sion” as employed throughout this particular portion of the con- 
tract. Is the date specified the date for the transfer of “legal” 
possession, and all of its incidents, with only physical possession 
being delayed? Or is the date for the transfer of “‘legal’’ possession 
likewise postponed during the period in which the vendor is re- 
moving an occupier? This question may be highly significant, for 
example, in connection with risk of loss“ and the purchaser’s right 
to rents.“ When an offer to purchase precedes the land contract, 





* 55 AM. JUR., Vendor and Purchaser § 299 (1946). 

* Martin v. Scofield, 41 Wis. 167 (1876); Krakow v. Wille, 125 Wis. 
284, 103 N.W. 1121 (1905); Annot., 28 A.L.R. 1079 (1924). 

* BALLANTINE, LAW DICTIONARY 986 (2d ed. 1948) lists 31 different 
meanings of ‘‘possession’’ which could be applied to real estate. 

12 AM. JUR., Contracts § 299 (1938). 

“Wis. STAT. c. 234 (1955). 

* See infra. p. 274. 

“* Ordinarily when the vendor fails to deliver possession on a specified date, 
the purchaser is entitled to rents accruing after such date. 32 AM. JUR., Landlord 
and Tenant § 442 (1941). Who is entitled to rents during the ‘‘reasonable”’ 
time provided in the contract? The Milwaukee Real Estate Brokers Offer to 
Purchase Form (ed. Jan. 10, 1955) provides that rents are to be apportioned 
as of the date of closing, which, according to the form, is the date for transfer 
of legal possession. Physical occupancy is treated separately. 
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many of these probelms can and should be solved in advance.* 

Substituted for the defunct “tenant at suffrance” language of the 
old form“ the new form provides simply that the purchaser is en- 
titled to possession as long as he performs in accordance with it “and 
no longer.”” In the same vein the remedies clause of the contract 
provides simply that upon default the vendor shall “forthwith and 
without notice have a right of re-entry.” Beyond this the contract 
makes no attempt to define the possessory rights of the parties, 
abandoning the question to the courts. For the purchaser this 
language at least assures him of peaceful possession during his 
faithful performance of the contract. For the vendor it has signifi- 
cance only to the extent that the court is willing to enforce the right 
of re-entry which the contract purports to give him. Since the right 
of re-entry does not accrue until after the expiration of the sixty 
day grace period, this provision could probably be read, “as long 
as he performs all covenants and agreements plus at least sixty 
days, and no longer.” The problems of getting the defaulting pur- 
chaser out of possession will be discussed in connection with the 
vendor’s remedies after default generally.“ 


Tax CLAUSE 


The Purchaser covenants and agrees as follows: (1) To pay 
before they become delinquent all taxes and assessments, 
now or hereafter assessed or levied against and on the real 
estate described in this contract and to deliver to the Ven- 
dor receipts evidencing due payment thereof. 


This clause follows the pattern of the new statute,“ as the old 
form followed the old statute on apportionment of taxes.“ For pur- 
poses of this statute, the land contract has been deemed a “convey- 
ance.”“* The provision in the contract differs from the statute in 
that taxes in the contract will be apportioned as of the very date 





“For possession problems on the offer to purchase, see Kelly v. Ellis, 272 
Wis. 333, 75 N.W.2d 569 (1956). 

“Hill v. Sidie, 116 Wis. 602, 93 N.W. 446 (1903); Comment, 1942 
Wis. L. REV. 90, 100. Whatever hope there might have been for the use of 
unlawful detainer under the suggestions of Olsen v. Ortell, 264 Wis. 468, 470, 
59 N.W.2d 473, 474 (1953), has clearly been eliminated by the omission of the 
“tenant at sufferance’’ language. See Beuscher, Land Contracts: Where Do We 
Stand Today? WISCONSIN BAR BULLETIN, April, 1955, p. 7. 

“Infra p. 277. 

“Wis. STAT. § 74.62(1) (1955); Wis. Laws 1955, c. 422. This 
statute requires apportionment (unless there is an express agreement otherwise) 
into twelfths of a year, but no further. Thus, if the vendor executes the contract 
after the 15th day of the month, he is liable for taxes for the entire month. 

““WIs. STAT. § 74.62 (1941). 

“ Atwood v. Gugel, 166 Wis. 430, 165 N.W. 1085 (1918). 
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of execution of the contract. This seems to be consistent with the 
rule of equitable conversion, even though the purchaser may not 
go into physical occupancy until some time after execution of the 
contract. 

Both the new form (which controls if used) and the new statute 
are improvements over the old counterparts. Under the old form, 
the purchaser paid all taxes for the year of execution of the contract; 
under the old statute he paid all taxes for the year if the contract was 
executed before December 1. Thus the purchaser is treated more 
fairly now whether the clause is used or not. The clause leaves no 
doubt, however, that the purchaser is liable for taxes. Where the 
vendor sets up an escrow account and pays the taxes himself for the 
benefit of the purchaser, the purchaser need not concern himself 
about taxes or receipts therefor so long as he keeps up his payments 
and an increase in taxes does not make his escrow account insuffi- 
cient. 

Ordinarily the proration of taxes is handled as an adjustment at 
the time of executing the contract based on the amount of the pre- 
vious year’s assessment. If a variance between the amount of taxes 
in the previous year and the present year is anticipated, for example, 
where improved property was a vacant lot last year, or where a 
change in tax rate intervenes, special arrangement will have to be 
made.” 


INSURANCE 


The Purchaser covenants and agrees as follows: 

(2) To keep said premises insured for fire and extended 
coverage for at least the sum of §.............. , to pay the premi- 
ums thereon when due, and to comply with co-insurance 
provisions, if any, in insurance companies approved by the 
Vendor with loss payable to the Vendor as interest may 
appear, and all policies covering said premises shall be 
deposited with and held by the Vendor. 


Where a land contract does not otherwise provide for the risk 
of loss (i.e. by insurance), the risk of loss is governed in Wisconsin 
by the Uniform Vendor and Purchaser Risk Act.” This act hangs 
the risk upon transfer of either title or possession, and affirms the 
prior rule laid down in Wisconsin in Appleton Electric Co. v. 
Rogers." The act does not provide for the situation where the 





g “” See VOLZ, BALDWIN, PICK & DEWITT, WISCONSIN PRACTICE METHODS 
296 (1949). 

® Wis. STAT. § 235.72 (1955). Also in force in California, Michigan, 
New York, South Dakota, and Hawaii. 

= 200 Wis. 331, 228 N.W. 505 (1930). 
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vendor has given up possession at the time agreed upon in the 
contract but the premises are vacant on the date the loss occurs. 
Osterloh v. Osterloh™ seemed to make the risk depend upon who had 
the right to possession at the time the loss occurred. The fact that 
this point is uncertain, together with some ambiguity about when 
the purchaser's right to possession commences," makes timely com- 
pliance with the insurance provisions of the contract all the more 
necessary. 

The language of the insurance clause is taken almost verbatim 
from the approved mortgage forms. The old land contract form 
provided that the vendor shall take out the insurance in his own 
name with a clause therein that the purchaser has a land contract 
interest in the premises, that the loss should be payable to the vendor 
to the extent of his interest, that the surplus, if any, go to the pur- 
chaser, and that the purchaser, of course, pay the premiums. In- 
surance practice is, perhaps, better reflected in the language of the 
old form.“ Certainly the old form clearly defined the manner in 
which proceeds of insurance should be applied. Just why the lan- 
guage was changed is unknown. Perhaps it was feared that the 
policy called for in the old form did not effectively insulate the 
vendor from acts of the purchaser. At any rate, by using language 
identical with that of approved mortgage forms, what the draftsmen 
probably had in mind was to protect the interests of the parties to 
the same extent as those of a mortgagor and mortgagee under a 
policy taken out by a mortgagor and containing a standard motgage 
clause.* However, policies taken out by purchasers naming vendors 





231 Wis. 319, 285 N.W. 742 (1939). 

* Supra, p. 271. 

™ The vendor is named as the insured with the “‘interest (of the purchaser) 
also insured hereunder.’’ This is accomplished by attaching to the policy the 
Uniform Standard Contract of Sale Clause, Insurance Form No. 44 (Jan. 1950 
ed.). There is no doubt that the purchaser has an insurable interest in the 
property from the time of execution of the contract and downpayment. 29 Am. 
JuUR., Insurance § 345 (1940). 

Formerly the fire policies contained the “‘open’’ loss payable mortgage 
clause which read simply that the “‘loss . . . was payable to the mortgagee as his 
interest may appear.”’ Wisconsin followed the general rule in construing this 
to mean the insurance policy was merely a collateral contract with the mortgagee, 
The mortgagee was considered a mere appointee and his rights to proceeds could 
be defeated by the mortgagor’s acts of non-compliance. Cary Mfg. Co. v. Acme 
Brass & Metal Works, 215 Wis. 585, 254 N.W. 513 (1934); Annot. 124 
A.L.R. 1034 (1940). The newer, or ‘‘union’’ (often called the Standard New 
York) form of loss payable clause insulates the mortgagee from acts or neglects 
of the mortgagor. It reads: ‘‘loss . . . shall be payable to the mortgagee . . . as 
interest may appear, and this insurance as to the interest of the mortgagee 

. Shall not be invalidated by any act or neglect of the mortgagor or 
owner .. .”’ Uniform Standard Wisconsin Insurance Form no. 49 (Dwelling 
and Contents Form — Ed. Aug. 1956) Although the Wisconsin court has not 
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in some sort of loss payable clause are uncommon in insurance 
practice, and purchasers who try to obtain policies in strict com- 
formity with the contract may run into difficulties with their local 
insurance agents. Though the vendor may have an independent 
right to sue the insurer, generally he is not protected against acts 
of the vendee under the language used in the contract form.” 

It should be noted that the purchaser is not obligated to accept the 
vendor’s existing insurance with rider attached. Subject to the ap- 
proval of the vendor, he is at liberty to obtain a new policy. 

The new form makes a significant innovation in requiring the 
purchaser to carry extended coverage protection in addition to fire. 
Contrast this with the simple requirement of the old form for insur- 
ance against “loss or damage.”” In rural areas insurance is not in- 
frequently placed with town mutual companies. Although town 
mutual companies are authorized to write extended coverage,” 
in practice few if any do. Thus if the use of a town mutual com- 
pany is contemplated, the words “extended coverage” may have 
to be stricken. Quaere, whether approval by the vendor of a town 
mutual company which does not write extended coverage would 
constitute a waiver of this provision? 

The purchaser is also required to “comply with coinsurance pro- 
visions, if any.” The coinsurance clause is not ordinarily included 
in policies unless the property covered is mercantile or is a dwelling 





directly construed this clause as yet, the great weight of authority regards the 
clause as creating an independent contract of insurance between the insurer and 
the mortgagee for purposes of protecting the mortgagee against such defaults of the 
mortgagor. It should be noted that this independent contract theory may not be 
maintained for all purposes. See Central Union Bank v. New York Underwriters’ 
Insurance Co., 52 F.2d 823 (4th Cir. 1931); 78 A.L.R. 494 (1931): 
Hartford Fire Ins. Co. v. Mutual Savings and Loan Co., 193 Va. 269, 68 
S.E.2d 541 (1952). But cf. Whitlock v. American Central Ins. Co., 107 Fla. 
13, 144 So. 412 (1932). 

re The loss payable provision in the new form is similar, of course, to that 
of the “‘open’ mortgagee clause. In a case where a fire policy was taken out 
by the vendee naming the vendor insured ‘‘as interest may appear’’, it was squarely 
held that the vendor had no higher rights than a mortgagee under an “‘open’ 
mortgagee clause, even though the body of the policy also contained a union 
mortgagee clause. Langhorne v. Capital Fire Ins. Co. of California, 44 F. Supp 
739 (D. Minn. 1942), aff'd, 146 F.2d 237 (8th Cir. 1945). Thus the 
vendor became an “‘appointee’’ and his recovery could be defeated by acts or 
neglects of the vendee. But this same case also held that the vendor had a direct 
right of action against the insurer on the third party beneficiary theory. Negli- 
gence alone, by the insured causing the loss, is not generally enough to bar his 
recovery. Federal Insurance Co. v. Tamiami Trail Tours, Inc., 117 F.2d 794 
(5th Cir. 1941): 29 AM. JUR., Insurance § 1030 (1940). Thus, where the 
purchaser takes out the policy naming the vendor ‘‘as interest may appear’, 
only the wanton act of the purchaser will bar both parties from recovery. But 
the purchaser, being in possession, has the risk of loss, and is still liable on the 
contract for the purchase price. 

* Wis. STAT. § 202.08(1la) (1955). 
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housing more than four families. Coinsurance clauses provide that 
the insurer shall not be liable for a greater proportion of any loss 
than the face amount of the policy bears to a specified percentage, 
usually eighty, of the actual cash value of the property covered at 
the time of the loss. While it is not clear what is meant by “comply- 
ing” with such a clause, the apparent intent is to require the pur- 
chaser to carry at least the specified percentage of the cash value 
of the property at any given time in order to assure that full re- 
covery can be had at any time loss occurs. This is essential to the 
vendor for if the property has appreciated greatly in value while 
the purchaser has not increased coverage, the total amount recover- 
able on a substantial loss may be less than the amount of the debt.” 


VENDOR’S REMEDIES 


The Purchaser hereby covenants and agrees that time shall 
be deemed to be of the essence of this contract and in case 
of default in the payments of any principal or interest 
when the same shall become due, or in the performance 
of any of the conditions, covenants, or promises by the 
Purchaser herein to be kept or performed, and such default 
shall continue for a period of sixty (60) days, then the 
Vendor may, at his option, declare the contract at an end, 
all rights of the Purchaser under this agreement cancelled, 
and the amounts paid by the Purchaser hereunder for- 
feited, the same to remain the Vendor’s property as rental 
of said premises and as liquidated damages for the failure 
completely to fulfill this agreement; and the Vendor shall 
forthwith and without notice have the right of re-entry; or 
at the option of the Vendor and without notice to the Pur- 
chaser, notice being hereby expressly waived, the whole 
amount of unpaid principal shall be deemed to have be- 
come due and payable; in case such option shall be exer- 
cised, the unpaid principal and interest together with all 
sums which may be or have been paid by the Vendor as 
herein authorized with interest on such disbursements at 
the rate aforesaid shall be collectible in a suit at law, or by 
foreclosure of this contract in the same manner as if the 
whole of said unpaid principal had been due at the time 
when any such default occurred, and the indebtedness shall 





For example, assume a commercial building worth $100,000 in 1950, 
when the contract was executed. The purchaser took out $80,000 worth of in- 
surance at that time, and renewed the policy in that amount periodically. The 
building has appreciated and is double the 1950 value now in 1958. Since 80% 
of the now actual cash value is $160,000 only 4 of any loss is recoverable 
(8/16). Should a $100,000 loss occur, only $50,000 would be recoverable 
at most, instead of the $80,000 face value of the policy. When the value of the 
property doubled, the purchaser should have increased the coverage to $160,000 
to fully cover any loss. 
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embrace, with said unpaid principal and interest, all the 
sums so disbursed with interest as aforesaid. 

Generally when the purchaser under a land contract defaults, the 
vendor may elect to treat the contract as still in force or he may 
rescind it. The new form spells out the traditional remedies by 
which either of these elections may be enforced. 


When the Vendor Elects to Stand on the Contract 


When the vendor elects to stand on the contract his remedies are 
to sue at law for the balance due as damages for breach or in equity 
for “foreclosure” of the contract. By the use of the term “foreclos- 
ure” in this context, the obvious intent is the remedy of specific 
performance. Although the remedy of foreclosure by sale is not 
technically available in Wisconsin,” the term “foreclosure by sale” 
would nonetheless more accurately describe the remedy actually 
given. Since contempt process is unavailable in an action for specific 
perfomance,” it has been held that the only practical way to enforce 
the remedy is by a sale of the land as a whole and a deficiency 
judgment in favor of the vendor for the amount of the purchase 
price not satified out of the proceeds of the sale." Thus in Wisconsin 
specific performance in form, if not in name, is a foreclosure by 
sale. The use of the term “foreclosure” in this context is unfortu- 
nate, as it is generally, since it promotes confusion with the totally 
different remedy of “strict foreclosure.”” 

In exercising the remedy of specific performance the vendor must 
tender conveyance to get a decree.“ Whether the vendor must do 
so in a suit at law for the unpaid balance is not clear. In First 
National Bank v. Agnew.” it was suggested that if the entire pur- 
chase price was due the judgment could only be foi damages 
occasioned by the breach by reason of the fact that a court of law 
could not order a conveyance. However, with the union of law and 
equity there seems to be nothing objectionable about staying ex- 
ecution on the judgment for the last installment or for the whole 
amount until a deed is tendered.” 





® See Comment, Land Contracts — Wisconsin Form, 1942 Wis. L. REV. 
90, 95; Vanneman, Strict Foreclosure on Land Contracts, 14 MINN. L. REV. 
342 (1930). 

© Taft v. Reddy, 191 Wis. 144, 210 N.W. 364 (1926); Heins v. Thomp- 
son & Flieth L. Co., 165 Wis. 563, 163 N.W. 173 (1917). 

“ Taft v. Reddy, supra note 60. 

*Infra p. 284. 

® Harris v. Halverson, 192 Wis. 71, 211 N.W. 295 (1927). 

“45 Wis. 131 (1878). 

® Jefferson Gardens, Inc. v. Terzan, 216 Wis. 230, 237, 257 N.W. 154, 


156 (1934). 
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A significant addition to the new form is the acceleration clause, 
thereby avoiding the difficulties flowing from its absence in the old 
form.” Its presence in the new form may well mean that there will 
be more actions of specific performance in the future. Notice of 
exercise of the option to accelerate the balance is expressly waived 
by the purchaser. In Grootemaat v. Bertrand,” it was held that 
notice could effectively be waived in advance in a mortgage. The 
court also held that once the option to accelerate was properly 
exercised the mortgagor could not redeem by paying the amount 
of the installments past due. Whether the court would decide 
differently under this contract, and if not, whether this may have 
some effect on the desired result of the sixty day grace period, is un- 
certain.” 

The presence of an acceleration clause may enable the vendor 
to bring an action for the purchase price premised on the promise 
to pay and follow up with a foreclosure by sale at a later date if de- 
sired. In Cavadini v. Larson,” a mortgage case, the mortgagee was 
permitted to follow this procedure. There seems to be no good 
reason why a vendor under a land contract could not do likewise.” 
If the purchaser is solvent, the personal action with the right to 
simultaneous garnishment and attachment may enable the vendor 
to reach assets which might otherwise be dissipated or removed prior 
to the conclusion of the sale. If necessary an action of specific per- 
formance could be instituted later. 

Not mentioned in the contract is the right of the vendor to sue 
for the individual installments as they become due.” It is not likely 





“Comment, Land Contract — Wisconsin Form, 1942 Wis. L. REV. 
90, 94. 

192 Wis. 519, 213 N.W. 294 (1927). 

* See infra, p. 

211 Wis. 200, 248 N.W. 209 (1933). 

In Oconto Co. v. Bacon, 181 Wis. 538, 543, 195 N.W. 412, 413 
(1923), however, it was said that 


. .. upon the breach of the conditions of a land contract the vendor has 
three remedies: (a) He may elect to sue for the unpaid purchase money; 
(b) he may elect to sue for specific performance of the contract; and (c) 
he may elect to declare the contract at an end... 

“There can be no doubt that the election of one of these remedies waives 
the others.”’ 


This language is not clear since it does not say unequivocally that an election 
to sue for the purchase price waives the right to sue for specific performance. If 
such is the meaning of the language the conclusio. is quite apparently wrong and 
was probably the result of inadvertence. Ordinarily the doctrine of election of 
remedies is concerned with inconsistent remedies; both a suit for the purchase 
money and a suit for specific performance are premised upon the theory that the 
contract is still in force and there is no inconsistency. A lawyer who intends 
to use the procedure outlined above, however, should be aware of this language. 
™ See note 65, supra. 
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that the language of the contract would be construed as making the 
remedies therein specified exclusive. If the vendor has the option 
to sue for the full amount, it follows that he has the option not to. 
It is difficult to imagine a purchaser objecting to such a procedure. 
Furthermore, the vendor may have good reason for preferring to 
limit his action to the installments past due. For example, if he is 
declaring his taxable gain on the sale on an installment basis he may 
wish to avoid a large gain in the taxable year.” 


When the Vendor Elects to Rescind 


If the vendor elects to rescind the contract he may declare that 
all of the purchaser’s rights under the contract are forfeited to the 
vendor as rental and liquidated damages. The vendor thereupon has 
a right of re-entry. If the purchaser does not voluntarily acquiesce 
in this declaration and relinquish possession to the vendor, the 
remedy in Wisconsin, as in most other jurisdictions and specifically 
under the new form, is an action of strict foreclosure. In such 
action the vendor asks the court to adjudge that the purchaser’s 
rights are forfeit and to cut off any equity of redemption which 
the purchaser may have. It should always be remembered that in an 
action of strict foreclosure the vendor may not obtain a deficiency 
judgment.” 

One of the most important considerations in connection with this 
remedy has always been the length of the redemption period which 
the court will allow the purchaser. The Wisconsin court has said 
that the right of redemption is an inherent characteristic of a mort- 
gage and that any transaction, including a land contract,“ which 
is intended as security for the payment of money will be treated as 
a mortgage.” With a mortgage a definite statutory period of redemp- 
tion is provided; the redemption period given to the purchaser 
under a land contract is committed to the sound discretion of a 
court of equity.” The Wisconsin court has never committed itself 
to any fixed period or even laid down much of a rule of thumb.” 





™ INT. REV. CODE OF 1954, § 453 (b). 

™ Kimball v. Darling, 32 Wis. 675 (1871); Kunz v. Whitney, 167 Wis. 
446, 167 N.W. 747 (1918). 

™ Button v. Schroyer, 5 Wis. 598 (1855). 

® Barr v. Granahan, 255 Wis. 192, 38 N.W.2d 705 (1949). 

™ Binzel v. Oconomowoc Brewing Co., 226 Wis. 498, 502, 277 N.W. 
98, 99 (1938). 

™ In Benkert v. Gruenewald, 223 Wis. 44, 269 N.W. 672 (1936), Justice 
Wickhem suggested that the test for fixing the period of redemption should 
be governed by the “‘reasonable prospect’’ which the purchaser has of saving his 
equity. To determine this, he suggested, the solvency of the purchaser and the 
likelihood of refinancing should be considered. However, since the redemption 
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Rather it has left this question to ‘“‘a borderland where the court 
can consider the particular facts of each case and deal with it on its 
merits." The vendor has no way of knowing, other than the 
educated guess he can make based on the facts and the disposition 
and habits of the trial judge, how long it will take before his 
remedy is final. The new form attempts to deal with this situation 
by (1) making time of the essence, and (2) providing for a sixty day 
grace period. This latter is perhaps one of the most significant 
innovations contained in the new contract form. 

The problem of uncertainty with respect to time of redemption 
was intensified under the old form for the reason that time was not 
specifically made of the essence.” Whether the forfeiture provisions 
in and of themselves operated to make time of the essence was 
doubtful.” In any event it seems clear, in view of the Wisconsin 
court’s attitude, that a time of the essence clause standing alone 
would not deprive the purchaser of his equity of redemption or 
materially satisfy the vendor's desire for certainty.” It has been sug- 
gested, however, that a time of the essence clause may serve to 
shorten the period of redemption.” The inclusion of such a clause 
in the new form, together with the use of a sixty day grace period, 
however, will probably result in giving the vendor a more definite 
remedy in the average case. 

Although in the exercise of his discretion each trial judge prob- 
ably has his unique method of setting a redemption period,” the 
new form seems to express the judgment of the revisors that the 
average time granted is about sixty days. By providing that the 
vendor’s right to a forfeiture shall not accrue until after the pur- 
chaser has been in default for sixty days, the obvious intent of the 
revisors was to give the purchaser his redemption period in advance. 

It has been held that such a contractual grace period does not 
defeat a provision that time is of the essence, but merely defers the 





period set by the trial court will not be disturbed except upon a showing an 
abuse of discretion, the practical effect of this ruling is little more than a ‘‘sug- 
gestion.”” Lawyers know only too well that a trial court’s discretion is not easily 
abused. 

* Barr v. Granahan, 255 Wis. 192, 195, 38 N.W.2d 705, 706 (1949), 
quoting from 5 Williston, Contracts § 1425 (rev. ed. 1937). 

”Comment, Land Contracts — Wisconsin Form, 1942 WIs. L. REV. 
90, 91. 

© Ibid. 

* See Britt v. Bauman, 199 Wis. 514, 226 N.W. 955 (1929); Levin 
v. Grant, 238 Wis. 537, 298 N.W. 63, 300 N.W. 169 (1941). 
- “Comment, Land Contracts — Wisconsin Form, 1942 Wis. L. REV. 

} SA. 
See note 77 supra. 
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time for exacting performance.“ Thus, while the Wisconsin court 
has indicated that it will not rigorously enforce a time of the essence 
clause where to do so would be inequitable, its presence may be a 
factor in influencing the court to find that the sixty day grace period 
has been sufficient to extinguish any equity of redemption the 
purchaser may have had. It would therefore seem likely that in the 
average case the contract will have its intended result of permitting 
the vendor to walk out of court with a final remedy. Under the 
new form the vendor will not be asking the court to extinguish the 
purchaser’s right of redempiion, but rather to declare that the pur- 
chaser has himself extinguished such right by failing to redeem 
during the sixty day period allowed for such purpose in the contract. 

It is doubtful, however, that the court will give effect to this 
“contractual redemption period” in all cases. For example, where 
the purchaser has, over a period of years, paid al] but a very small 
portion of the purchase price, it is likely that the court would retain 
its equitable powers to relieve from a forfeiture even after a default 
has continued for more than sixty days. In Arizona, the grace 
periods set up by statute vary with the percent of the purchase 
price that has been paid in.“ On the other hand, in some cases the 
sixty day grace period may be far too long. If the form is used as 
a binder agreement looking toward a closing by deed in the very 
near future, sixty days is obviously too long a grace period. In 
Neumann v. Gorak,” under a purchase agreement, the court per- 
mitted a forfeiture of earnest money when the purchaser was unable 
to get proceeds of a loan until four days after the date set forth in 
the contract. Time was of the essence. If the form is to be used 
for such purposes it would be wise to delete the grace period or to 
reduce it to a more realistic number of days. 

The theory of a redemption period “in advance” suggests another 
action premised on recission, namely, an action to quiet title. This 
procedure was effectively used in Oconto Co. v. Bacon,” where the 
purchaser was a year in default in making any of the payments or 
improvements called for in the contract. The purchaser could have 
defeated the action by pleading facts and circumstances entitling 





* Benton v. Davison, 51 S.D. 91, 212 N.W. 500 (1927). 

If less than 20% has been paid in, the grace period is thirty days; 20% 
to 30% — sixty days; 30% to 50% — one hundred and twenty days; over 
50% — nine months. ARIZ. REV. STAT. ANN. § 33-741 (1956). The 
purchaser may avoid the forfeiture by complying with the terms of the contract 
$33°742. before the expiration of the appropriate statutory grace periods. Id. 

42 
* 243 Wis. 503, 11 N.W.2d 155 (1943). 
"181 Wis. 538, 195 N.W. 412 (1923). 
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him to relief upon the usual principles of equity jurisprudence. 
There being no equitable grounds for relief presented, the court 
allowed judgment for the vendor quieting title. Likewise in Ari- 
zona, where the scheme of statutory grace periods resembles the 
grace period of the form, the quiet title has been held to be appro- 
priate.“ The use of the quiet title also permits the vendor to clear 
up any other clouds there may be on his title at the same time.” 
The quiet title action may also be appropriate and expedient in 
cases where the purchaser has abandoned the property, or where 
the vendor has otherwise obtained peaceful possession, since the 
outstanding contract will constitute a cloud on the vendor’s title.” 

The contract also provides that upon forfeiture the amounts 
paid by the purchaser shall be retained by the vendor as “rental 
of said premises and as liquidated damages for failure completely 
to fulfill this agreement.” The danger always exists with a liqui- 
dated damages clause that it will be construed as the only remedy 
available. If the down payment is small and the monthly payments 
are substantially less than the fair rental value, or if, because of 
special circumstances, a breach is likely to result in heavy damages, 
vendors may be well advised to amend this clause accordingly. On 
the other hand, courts are not precluded from looking behind the 
liquidated damages clauses in contracts to determine whether the 
amount so provided is or is not in fact penal. If this applies to land 
contracts, it would seem that the purchaser might recover back 
from the amount he has paid any excess over th loss occasioned by 
the breach and the fair rental value of the premises during his period 
of occupancy. It was so held in Schwartz v. Syver." The court 
made it clear, however, that the burden of proving an excess is 
squarely on the shoulders of the purchaser. In many cases, carrying 
such a burden, from an accounting standpoint alone, may be well 
night impossible. That the Wisconsin court has adopted this view 
may tend to make it more willing to accept a forfeiture since the 
opportunity is there for the purchaser to relieve himself of serious 
financial hardship. 





* Glad Tidings Church v. Hinkley, 71 Ariz. 306, 226 P.2d 1016 (1951), 
citing Oconto Co. v. Bacon, supra note 87. 

“It is common practice in suits for foreclosure for the mortgagee to join 
all persons having a possible interest, thereby making the action have the effect 
of quieting title. See VOLZ, et al., WISCONSIN PRACTICE METHODS § 444 
(1949). There seems to be no reason why a land contract vendor could not 
do likewise in an action for strict foreclosure. 

* Oconto Co. v. Bacon, 181 Wis. 538, 195 N.W. 412 (1927). 

" 264 Wis. 526, 59 N.W.2d 489 (1953). See also Annots., 59 A.L.R. 
189 (1929); 31 A.L.R. 2d 8 (1953). 
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Possessory Remedies 


The vendor's principal remedy to enforce the right of re-entry 
which the contract confers upon him after default is ejectment.” 
It should be noted that since the right of re-entry follows the right 
to declare a forfeiture, any cause of action to recover possesion would 
not accrue until at least the expiration of the grace period. Posses- 
sion may also be recovered in connection with an action for strict 
foreclosure as a writ of assistance is available in such an action." 
Although it has been suggested that an action of ejectment tries 
only the question of possession, and that a judgment may not 
operate to extinguish the purchaser’s equity, the language of Britt 
v. Bauman™ seems to tacitly assume that the forfeiture itself may 
be enforced in an ejectment action. In appraising the facts alleged 
in the answer to the ejectment complaint on demurrer, the court 
held that the “facts set forth in the answer did not justify relief 
from the forfeiture.” (Emphasis added). Likewise in Oconto Co. 
v. Bacon,” the court said: 


To hold that the purchaser has an absolute equitable right 
of redemption, which may not be lost otherwise than by a 
foreclosure, is to raise his equitable right to the status of a 
legal right. Parties should have some regard and respect 
for the terms of their own contracts and ought to make the 
terms thereof conform to their real understanding and not 
rely wholly or even largely upon a court of equity for pro- 
tection from their own acts.” 


Equitable defenses and counterclaims are available in the legal 
action of ejectment and if the purchaser feels he has some right of 
redemption remaining he may plead that right in an action of eject- 
ment as an equitable counterclaim.” Since under the contract the 
vendor does not have a right of re-entry unless he has a right to a 
forfeiture, there would seem to be no good reason in law or logic 
why the judgment on the question of possession should not operate 
to enforce the forfeiture and vice versa. 





@ Britt v. Bauman, 199 Wis. 514, 226 N.W. 955 (1929); Slama v. 
Dehmel, 216 Wis. 224, 257 N.W. 163 (1934); Oconto Co. v. Bacon, supra 
note 87. 

Wis. STAT. § 281.28 (1955). 

“199 Wis. 514, 226 N.W. 955 (1929). See also Slama v. Dehmel, 
216 Wis. 224, 228, 257 N.W. 163, 165 (1934). 

* 181 Wis. 538, 195 N.W. 412 (1923). 

* Id. at 548, 195 N.W. at 415. é 

“Britt v. Bauman, 199 Wis. 514, 226 N.W. 955 (1929). The equity 
should be pleaded as an equitable counter-claim, not as an affirmative defense. 
Chicago & N.W. Ry. Co v. McKeigue, 126 Wis. 574, 105 N.W. 1030 (1906). 
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In any event, in view of the liberal statutory provisions relating 
to uniting causes of action,” there seems to be no reason why the 
possessory remedy may not be joined with a prayer that the pur- 
chaser’s rights be specifically declared forfeit. If the vendor does 
choose ejectment as the form of his action, he would be well advised 
to include such a prayer and such a declaration in the judgment to 
unequivocally satisfy subsequent examiners of his title.” Although 
there may be shades of theoretical differences between the rescission 
remedies discussed above, there can be little practical difference. 
They are all circuit court actions and will probably consume approxi- 
mately the same amount of time, costs will be roughly the same, and 
each accomplishes the desired result.” 

Another procedure which could be considered in the nature of 
a possessory remedy is the receivership.“ When a receiver is ap- 
pointed, the purchaser, if he is occupying the premises, may be 
required to pay rent or vacate. The receivership, while it does not 
allow the vendor to obtain occupancy himself, confers upon the 
vendor, through the offices of the receiver, the incidents of legal 
possession. Whether the vendor could eject a defaulting purchaser, 
take possession himself and thereby avoid the expense of a receiver- 
ship is an open question. The possession language of the form in- 
vites the possibility. 

In addition to judicial remedies, the right of re-entry suggests the 
possibility of certain limited self-help. If he can obtain peaceful 
possession of the property after the purchaser has been in default 
for sixty days or more, the vendor would not be a trespasser. If, as 
the contract suggests, the purchaser has by this time extinguished 
his equity, he would have no right upon which to base an action to 
oust the vendor from posession. In the Washington case of Barrett 
v. Bartlett * the purchaser was in default on three monthly pay- 
ments. The vendor sent him notice declaring a forfeiture and gave 
him ten days in which to cure the default. Time was of the essence 
of the contract. The purchaser, who was out of the state at the 
time, did not reply to this notice. After the expiration of the ten 
day grace period, the vendor entered into possession. About a month 
after he had received the notice, the purchaser tendered the amount 





“ WIs. STAT. § 263.04 (1955). 

* VOLZ et al., WISCONSIN PRACTICE METHODS § 316 (1949). 

® The only possible exception might be the quiet title action. The opinions 
in Oconto Co. v. Bacon, 181 Wis. 538, 195 N.W. 412 (1923) and Glad 
Tidings Church v. Hinkley, 71 Ariz. 306, 226 P.2d 1016 (1951) do not 
disclose how the purchasers were ultimately removed from possession. 

™ See infra, p. 289. 

7 189 Wash. 482, 65 P.2d 1279 (1937). 
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due and sued to recover possession. The court held that whatever 
equity he might have had was already extinguished and he had no 
right to oust the vendor from possession. Under circumstances such 
as this, the outstanding contract would still constitute a cloud on 
the vendor’s title and he might be well advised to bring an action 
to quiet title to clear it up.™ 

Even assuming that the purchaser did have a continuing equity 
of redemption after the time the vendor obtained peaceful posses- 
sion, if the analogy to the mortgage bears out he should be able 
to remain in possession until he is paid.“ The vendor would then, 
however, probably be treated like a mortgagee in possession and the 
onerous duty of accounting would be imposed upon him.” 


Waiver 


Under the old form the court was in a position to prevent a 
forfeiture by pointing to the absence of a time of the essence clause. 
When a forfeiture cannot otherwise be avoided, courts will carefully 
inquire into the vendor’s conduct following default to see if he may 
have waived his right to a forfeiture. If the vendor regularly 
accepts late payments, consents to extensions of time, or otherwise 
lulls the purchaser into what the Michigan court has called “the 
repose ef imagined security,”"” the court will relieve the purchaser 
by holding that by his conduct the vendor has manifested an inten- 
tion not to enforce a forfeiture and has waived the right to exact 
performance at the time specified in the contract. The same thing 
would probably apply to the right to accelerate the balance. In 
Godwin v. Miller,” for example, the contract made time of the 
essence and provided that if the default continued for a period of 
thirty days the vendor could declare a forfeiture. After the grace 
period had expired the vendor gave notice that he would cancel the 
contract unless the amount due and delinquent taxes were paid 
within fifteen days. The house on the premises had burned down, 
and the purchaser's attorney replied to the notice that the purchaser 
would pay the whole amount due as soon as insurance adjustments 
had been completed. The vendor replied that he was willing to pro- 
ceed on this basis provided “the matter is not strung out.” Negoti- 
ations continued until finally the purchaser’s attorney wrote saying 





% See supra, p. 267. 

™ Citizens Savings & Trust Co. v. Rogers, 162 Wis. 216, 155 N.W. 
155 (1916). 

* See OSBORNE, MORTGAGES §§ 160-176 (1951). 

8 Zadigian v. Gard, 223 Mich. 147, 153, 193 N.W. 783, 785 (1923). 

7 199 Wis. 497, 2276 N.W. 954 (1929). 
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that his client was ready to pay the whole purchase price and de- 
manded deeds. Upon receipt of this communication, over two 
months after the fifteen day notice of termination had been given, 
the vendor began a suit for strict foreclosure. Although the pur- 
chaser tendered the entire amount due, the trial court, relying upon 
the language of the contract, entered judgment barring any right 
of redemption. The supreme court held that it was an abuse of 
discretion to refuse to grant a redemption period because: 


By waiving his fifteen-day notice and by pursuing a course 
of conduct calculated to lead the defendants to believe that 
they could defer payment until the fire loss was adjusted, 
the plaintiff has placed himself in a position where he can- 
not insist upon a forfeiture of these land contracts. 
The supreme court then gave the purchaser thirty days in which to 
redeem.” 

By a single course of conduct following one default, however, the 
vendor does not permanently waive his right to declare a forfeiture 
or to accelerate. Upon any subsequent defaults, the vendor should 
be able to revive his previously waived right by giving notice of his 
intention to require prompt payment in the future and then con- 
ducting himself accordingly.“ Mortgages commonly contain a pro- 
vision to this effect. 


Notice of Option to Rescind or Accelerate 


There may also be some difficulty in connection with the notice 
of exercise of either the option to cancel or to accelerate, or rather 
in connection with the waiver of such notice. Although the right 
of re-entry is said to be without notice, and notice of option to accel- 
erate is expressly waived, the forfeiture clause itself is silent on the 
question of notice. Further, although we have seen that notice of 
acceleration under a mortgage may be effectively waived in ad- 
vance,™ this does not necessarily mean that this ruling would be 
applied to a forfeiture under a land contract. Even if it does, the 
court may very well refuse to honor the “redemption period in ad- 





Id. at 499-500, 226 N.W. at 955. 

® See also Miswarld-Wilde Co. v. Armory Realty Co., 210 Wis. 53, 243 
N.W. 492 (1933); Raddatz v. Florence Investment Co., 147 Wis. 636, 133 
N.W. 1100 (1912): Phillips v. Carver, 99 Wis. 561, 75 N.W. 432 (1898): 
Gates v. Parmly, 93 Wis. 294, 66 N.W. 253 (1896); 91 C.J.S., Vendor 
& Purchaser § 121 (1955); Mandel v. Ohsiek, 152 N.Y.S.2d 49 (Sup Ct. 
1956). For a very good discussion of the doctrine of waiver see Collins v. Col- 
lins, 348 Mich. 320, 83 N.W.2d 213 (1957). 

™ Sliwinski v. Gootstein, 234 Mich. 74, 208 N.W. 47 (1926). 

™ See supra, p. 286. 
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vance” if notice is not in fact given, taking the position that the 
vendor may have the advantage of one or the other of these pro- 
visions, but not both. 

In the Texas case of Richards v. Combest,™ notice as a condition 
precedent to the exercise of an option to declare a forfeiture was 
implied. In that case the contract provided that upon failure to pay 
an installment, “the full amount of the purchase price shall at the 
option of the Seller at once become due and payable, and if not 
paid within thirty (30) days thereafter . . . all rights of the Buyer 
hereunder shall cease and terminate.” The court held that this 
does not permit the vendor to cause a forfeiture by his unilateral 
declaration to that effect at any time after the expiration of thirty 
days following default, saying: 


| The purchaser] could not use the 30 days thus granted to 
him unless and until he knew that [the vendor] had exer- 
cised the option to declare the debt due; and he could not 
discover this fact unless [the vendor] notified him that 
payment had been accelerated. .. .™ 


Similarly in other jurisdictions in which grace periods are given by 
statute, the periods commence to run after the giving of notice.™ 
On the other hand, in Arizona, under a statutory scheme of grace 
periods, it has been held that a notice served at any time relates 
back to the time of default.“" The Wisconsin court, which has 
traditionally been quite kindly to purchasers, might hold that the 
sixty day grace period may not replace a redemption period unless 
notice has been given informing the purchaser which course the 
vendor intends to pursue. Otherwise the grace period is of no assis- 
tance to the purchaser. There is no way of knowing whether the court 
would so hold, or if it did, whether the sixty day grace period would 
be held to run from the date of default or from the date of notice. 
Cautious practice would seem to require that notice should be given 





™ 208 S.W.2d 392 (Tex. Civ. App. 1947). 

"8 Id. at 403. 

™* MINN. STAT. § 559.21 (1953); the purchaser has thirty days following 
notice from the vendor specifying conditions in which default has been made in 
which to comply to avoid forfeiture; N. D. REV. CODE § 32-1801 (1943) 
provides that the vendor shall serve notice within a reasonable time after default 
informing the purchaser of the nature of the default and warning that cancella- 
tion shall take effect in one year. The purchaser may redeem by complying 
within that year. 

“5 Aiger v. Brighter Days Mining Corp., 63 Ariz. 135, 160 P.2d 346 
(1945); Glad Tidings Church v. Hinkley, 71 Ariz. 306, 226 P.2d 1016 
(195i). 
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soon after default, reading in effect that the vendor will enforce 
a forfeiture (or accelerate the balance) unless compliance is made 
within sixty days. 

RECEIVERSHIP CLAUSE 


Upon the commencement or during the pendency of any 
action of foreclosure of this contract, the court may appoint 
a receiver of the premises, including homestead interest, 
and may empower the receiver to collect the rents, issues, 
and profits of said premises during the pendency of such 
action, and may order such rents, issues, and profits when 
so collected, to be held and applied as the court shall, from 
time to time, direct. 

It will be noted that the receivership clause has been copied 
almost verbatim from the approved mortgage form number 21. 
The reported cases involving the appointment of a receiver in land 
contract cases are few, but there is a substantial body of law relating 
to receiverships in mortgage foreclosures and it has been held that 
this body of law applies equally to land contract cases." The ap- 
pointment of a receiver is wholly within the discretion of a court 
of equity, independent of contract™ or even statute.™ 

The use of the term “foreclosure” in the receivership clause is 
unfortunate for the same reasons as discussed above in connection 
with the remedies clause." Whether the clause could be construed 
as limiting the use of a receiver to an action of specific performance 
(i.e. “foreclosure by sale’’) or to an action of strict foreclosure, and 
if so, to which one, is problemmatical. 

The general rule in Wisconsin is that a receiver will not be 
appointed unless there is a showing that waste has been or is likely 
to be committed by the purchaser.” Such waste consists in an injury 





"® Scharf v. Hartung, 217 Wis. 500, 259 N.W. 257 (1935). On the 
general subject of receivership in mortgage cases, see OSBORNE, MORTAGES §§ 
147-157 (1951); Annot., 111 A.L.R. 730 (1937); Note 6 Wis. L. REV. 250 
(1931); Allen Appointment of Receivers in Mortgage Foreclosure Actions, 
16 MARQ. L. REV. 168 (1932). 

™? The inclusion of a receivership clause in a contract or mortgage is not 
binding on the court. See OSBORNE, MORTGAGES § 150 (1951). The Wis- 
consin court has apparently never attached any significance to the presence of the 
receivership clause in the standard mortgage form. 

™8 Wis. STAT. § 268.16 (1955), in its previous form, was held not 
to limit or expand the inherent power of a court of equity to appoint a receiver 
in Fondtosa Highlands, Inc. v. Paramount D. Co., 212 Wis. 163, 248 N.W. 
131 (1933). It was said to merely regulate procedure. 

4° See supra, p. 284. 

™ Dick & Reuteman Co. v. Jem Realty Co., 225 Wis. 428, 434, 274 N.W. 
416, 420 (1937). 








290 WISCONSIN LAW REVIEW [Vol. 1958 


or threat of injury to the vendor's security interest, which reveals 
itself to be a disturbance to the ratio between the amount of the 
debt and the value of the land. This ratio is frequently referred to 
as the vendor’s security cushion. It may be disturbed either by in- 
creasing the amount of the debt (failure to pay taxes, insurance or 
interest), or by decreasing the value of the land (physical waste). 
A reduction of the security cushion, however, does not automatically 
call for the appointment of a receiver, nor does adequacy of security 
necessarily mean that a receiver will not be appointed.” The court 
may take many factors into consideration. For example, the court 
may consider the hardship to the purchaser if a receiver is appointed 
for a homestead.” Evidently non-payment of pricipal alone would 
not constitute waste,™ since this would not result in a reduction of 
the security cushion.” In the Jem Realty case,” however, there was 
a clause in the mortgage pledging the rents and profits. In such 
case, the court said, the rents and profits themselves become security 
for the debt in addition to the land, and when such rents are being 
misapplied or are in danger of loss there may be waste sufficient to 
warrant the appointment of a receiver. The new form does not 
contain a clause hypothecating the rents and profits, and where 
the property involved is income property or for other reasons the 
use of a receiver may be contemplated in the event of default, the 
inclusion of such a clause should be considered to more fully protect 
the vendor. 

In other cases the court may decline to appoint a receiver for the 
simple reason that it would not be practical to do so. This is the 





™ Scharf v. Hartung, 217 Wis. 500, 259 N.W. 257 (1935); Grether 
v. Nick, 193 Wis. 503, 213 N.W. 304 (1927). An unusual example is Evans 
v. Orgel, 221 Wis. 152, 266 N.W. 176 (1936) in which the only act com- 
plained of was the suffrance of the use of the premises for the sale of intoxica- 
ting liquors during a time when this was illegal. There was a covenant not 
to use the premises for any purpose calculated to injure the reputation or credit 
of the premises. The cration of a bad reputation for the premises tended to re- 
duce its value. 

Dick & Reuteman Co. v. Jem Realty Co., 225 Wis. 428, 434, 274 
N.W. 416, 420 (1937). 

8 Crosby v. Keilman, 206 Wis. 252, 239 N.W. 431 (1931). Although 
the new form purportedly includes the homestead within the provisions of the 
receivership clause, consider Addison v. McEntire, 189 Ga. 279, 5 S.E.2d 666 
(1939) in which a receiver was denied for the homestead of a widow and child- 
ren even in the face of hopeless default and insolvency. But see Zerfas v. Johnson, 
246 Wis. 60, 16 N.W.2d 427 (1944). 

** Dick & Reuteman Co. v. Jem Realty Co., 225 Wis. 428, 434, 274 N.W. 
416, 420 (1937). 

™® Quaere, whether in the face of a falling market a default in principal 
alone would justify the appointment of a receiver. 

% Dick & Reuteman Co. v. Jem Realty Co., 225 Wis. 428, 274 N.W. 
416 (1937). 
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case when the value of the land is slight and its rental value negli- 
gible.” The expense of administration here would far outweigh 
the small benefit which the vendor would receive. This might be 
true under the new sixty day clause if the vendor is able to be re- 
invested with clear title to the land after that period. If court 
calendars permit speedy hearing and no redemption period is 
granted, the court may be inclined to hold that the appointment of 
a receiver for the short time the action will be pending would not 
be practical. The use of receivership, however, particularly in 
cases involving business property,” has become as commonplace 
as in mortgage cases, and in a proper situation it can be of great 
value to the vendor. 


CONCLUSION 


There are undoubtedly many other problems of interpretation 
and adaptation which may arise in the use of the new form. Likewise 
it will be found to be inadequate in kinds of transactions other than 
those discussed. For example, the land contract is commonly used 
in situations where the purchaser does not have sufficient down 
payment to permit the use of a deed and mortgage back. Vendors 
may desire to obtain additional funds through a mortgage to a lend- 
ing institution. Lending institutions, however, are unwilling to 
accept as security any thing less than the entire interest in the proper- 
ty. For the same reason purchasers find difficulty borrowing on their 
interests. It is necessary, therefore, that both parties join in the 
execution of any such mortgage or in the renewal or extension of an 
existing mortgage which may expire before the purchaser has fully 
performed and obtained a deed. An agreement to this effect was 
frequently included in the old form, particularly in urban areas, 
and it has been suggested that such a provision might well have been 





an Fondtosa Highlands, Inc. v. Paramount D. Co., 212 Wis. 163, 248 
N.W. 131 (1933). In Gritz v. Swartz, 10 N.J. Misc. 1028, 1029, 162 Atl. 
153 (1932) the court considered three receivership petitions for homestead 
interests : 

“When the owner lives or has his place of business in the mortgaged 
premises and is required to pay rent to a receiver, or vacate, and does the 
later, it frequently happens that the receiver is unable to find a tenant. The 
property remains idle. The owner suffers; the mortgagee is benefited not 

a particle; the object of the receivership is completely frustrated.” 

Of one of the properties involved, which had a rental value of $25 per month, 
the court said: ‘‘. . . it is too small to bother with.”” On the other hand, the court 
granted a receiver for another property having a rental value of $60 per month, 
when the mortgagee offered to pay all the expenses of receivership. 

*° The writers are advised, for example, that in the Wisconsin Dells — 
Lake fen tourist area, the receivership is a highly valued and frequently used 
right of vendors of business and income property, especially when the pendency 
of an action will extend through the tourist season. 
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included in the new form.” An alternative might be a provision 
to the effect that the vendor may at any time give a first mortgage 
on the premises in an amount not to exceed the indebtedness on the 
land contract, with the purchaser having the right to pay on the 
mortgage and to credit such payments against his indebtedness un- 
der the contract. 

In addition, and by way of summary, the following additions or 
amendments to the contract should be considered if appropriate 
to the particular transaction: 


1. A provision requiring notice of an intention to prepay and 

a requirement that prepayments be made on a regular pay- 

ment date and in amounts equal to one or more regular pay- 

ments. 

Where the amount of the final payment is small, a provision 

to relieve the purchaser from being obligated to continue 

payments in the face of serious defects in the vendor's title 

should be considered. 

3.. A provision defining the rights and duties of the parties 

with respect to existing violations of public land use restric- 

tions, and official map laws.” 

A provision pledging the rents and profits of the premises. 

Where the down payment is small and the vendor has con- 

fidence in the particular purchaser, a clause prohibiting as- 

signment might be considered.™ 

6. A provision whereby the parties agree to join in the execution 
of a mortgage, or whereby the purchaser agrees that the vendor 
may mortgage to the extent of the purchaser’s indebtedness. 


no 


ot 


It is apparent, however, that the new form is a very substantial 
improvement over the older forms in many respects. For one thing 
the new form is obviously more detailed in defining the rights and 
duties of the parties. The inevitable result of such specificity, of 
course, is to creat additional problems of construction and to narrow 
the uses to which the form can be adapted. The general impression 
is that the form was drawn with the ordinary urban residential 
transaction in mind. For this purpose the form is admirably suited. 
For rural or mercantile transactions, or for other transactions pre- 
senting special circumstances, the form may require such extensive 





12° SUHR, Op. cit. supra note 11, at 31; Comment, Land Contracts — Wis- 
consin Form, 1942 Wis. L. REv. 90, 108. 

1 See Comment, 1958 WIs. L. REV. 128, 149. 

48. See Comment, Land Contracts — Wisconsin Form, 1942 Wis. L. REV. 


90, 107 n. 99. 
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amendment as to render it unusable for purely mechancial reasons. 
The older forms were frequently used as binder agreements con- 
templating a cash or mortgage closing in the near future. Because 
of many provisions in the new form which are wholly inappropriate 
to this purpose it probably cannot easily be so used. For these 
reasons the lawyer should be cautioned to avoid precipitous com- 
pletion of the form without first carefully obtaining the facts con- 
cerning the transaction and carefully reading the form to determine 
whether it contains any inconsistent or inadequate language. On 
the whole, however, whatever limitations of use the new form may 
have, they are far outweighed by the improvements and innovations 
it contains. 

The reader will quickly note that the contract is a fair one in pro- 
tecting the interests of both the vendor and the purchaser. All too 
often printed legal blanks are prepared at the request of one interest 
group and tend to be heavily weighted in favor of that interest. 
Printed leases tend to be landlords’ leases; printed mortgages tend 
to be mortgagees’ mortgages; and printed land contracts tend to be 
vendors’ contracts. The new form should be acceptable to vendor 
and purchaser alike. 

Legal forms often outlive their practical utility. The law and 
business practices change; the forms do not. This had been one of 
the principal criticisms of the older forms. The new form, however, 
incorporates and reflects the present state of the law and business 
practice. Furthermore, clients will be gratified to discover that the 
new form is written in plain English which he can understand, 
rather than the “party-of-the-first-part” legalese of the old form. 
These factors should help vindicate the lawyer from the popular 
accusation of being a slavish worshiper of ancient history who 
speaks a foreign tongue. For these reasons alone, if not for the 
very notable contribution the new form makes to clarification in the 
field of land contracts, bench and bar should join in thanking the 
the draftsmen of Wisconsin Approved Land Contract Form No. 36. 


Tosias C. TOLZMANN Rosert J. KALuPAa 
Brian T. STEINHAUS 








Comment 


LABOR LAW — UNION MEMBERSHIP DENIED ON THE 
BASIS OF RACIAL DISCRIMINATION 


Wisconsin’s new Fair Employment Practices law presents some 
interesting problems for careful analysis. The new law’ provides 
a detailed procedure for eliminating discrimination by employers 
and labor unions where the state Industrial Commission finds it to 
exist. The statute is a direct outgrowth of the recently decided labor 
union discrimination case, Ross v. Ebert.’ In that case, plaintiffs were 
Negro bricklayers who wished to join the defendant masons and 
bricklayers union. The union, having a closed shop agreement with 
the employers, rejected plaintiffs’ membership applications because 
of their prohibition against Negro members. Instead of seeking 
relief by injunction in an unfair labor practice proceeding,’ they 
resorted to a proceeding before the Industrial Commission under 
the Fair Employment subchapter.‘ The Industrial Commission 
found that their applications were denied solely on racial grounds 
and recommended that the union admit them as members. The 
union ignored the commission’s recommendations and _ plaintiffs 
brought suit to compel the union to accept them as members. De- 
fendants demurred to the complaint. From a circuit court judg- 
ment sustaining the demurrer, plaintiffs appealed. The judgment 
was affirmed by the Wisconsin Supreme Court in an opinion by 
Justice Brown. The recommendation of the Industrial Commission 
is the extent of plaintiffs’ remedy; discrimination by the union as 
to whom it admits to membership is not a violation of the Four- 
teenth Amendment due process clause of the United States Consti- 
tution. Fairchild, J., dissented. 

The court held that under Wisconsin law, labor unions are vol- 
untary associations to which members may be admittd by mutual 
consent but into which applicants either by their own efforts or with 
the aid of the courts cannot force themselves against the will of those 
already members. Appellants argued that section 111.31 (1)° de- 





* Wis. Laws 1957, c. 266. 

?275 Wis. 523, 82 N.W.2d 315 (1957). 

* Plaintiffs also chose not to rely on WIS. STAT. § 111.06(1) (c) (1) 
(1955), which provides for a termination of a union shop agreement by t 
Wisconsin Employment Relations Board where the union has ‘‘unreasonably 
refused to receive as a member any employee of such employer.” 

*Wis. STAT. § 111.31-.36 (1955). 

* Wis. STAT. § 111.31 (1955). 

“Declaration of Policy. (1) The practice of denying employment and other 
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clared actions such as here involved to be an injury which under 
the Wisconsin Constitution,® entitled plaintiffs to a remedy. But 
the court looked to the other provisions of the section and concluded 
that racial discrimination was not declared to be illegal, but merely 
undesirable and against the expressed policy of the state. The court 
cited other provisions of the statutes which specifically declare dis- 
crimination to be illegal and provide for penalties, but noted the 
absence of any such language to that effect in chapter 111.’ 

Under chapter 111, the Industrial Commission was given power 
to investigate, publicize, and recommend. The legislative history 
of the relevant portions of chapter 111 was relied upon by the court 
in concluding that the legislature did not intend to give the commis- 
sion power to issue orders or the courts power to enforce them.* 
Both the elimination from the original bill of provisions which 
would have given the commission the necessary authority, and the re- 
fusal to amend the bill in subsequent sessions to add that power,” 
were held to be indications that the law as passed in 1945 did not 
grant the commission or the court that power which the plaintiffs 
now called upon it to exercise. 

Appellants argued that even if the court is not granted by statute 
the power/to compel their admittance into membership, the acts 
of the union are in contravention of the Fourteenth Amendment 
due process-clause. But the court pointed out that this amendment 
protects only against state action, which was not present. The state 
withholds no benefit from the Negroes and as far as it is concerned 





opportunities to, and discriminating against, properly qualified persons by 
reason of their race, creed, color, national origin, or ancestry, is likely to 
foment domestic strife and unrest, and substantially and adversely affect the 
general welfare of a state by depriving it of the fullest utilization of it capa- 
cities for production. The denial by some employers and labor unions 
of employment opportunities to such persons solely because of their race, 
creed, color, national origin, or ancestry, and discrimination against them 
in employment, tends to deprive the victims of the earnings which are neces- 
Sary to maintain a just and decent standard of living, thereby committing 
grave injury to them.”’ 
* WIS. CONST. Art. I, § 9 
“Every person is entitled to a certain remedy in the laws for all injuries 
. which he may receive in his person, property, or character; he ought 
to obtain justice freely, and without being obliged to purchase it, com- 
am and without denial, promptly and without delay, conformably to the 
aws.”’ 
* See WIs. STAT. § 942.04 (1955). 

*See Yoeckel v. Samonig, 272 Wis. 430, 75 N.W.2d 925 (1956), 
where the court used a similar method of reasoning from legislative history to con- 
clude that there is no right of privacy in Wisconsin. 

*Bill 131S (Wis. 1945), Bill 357A (Wis. 1951), and Bill 390A 
(Wis. 1955). 
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they are free to join any existing union which will have them or to 
form unions of their own. 

Fairchild, J., dissented on the grounds that a labor union is more 
than a voluntary association, and that exclusion therefrom operates 
to deny the excluded person property rights which are protected 
by the Fourteenth Amendment's provision guaranteeing equal pro- 
tection of the laws. He contended that the union was denying them 
the equal protection of the laws of the state regarding the rights of 
organization and collective bargaining, and that this is a type of 
wrong which a court of equity ought to prevent. A state may not 
use its powers to enforce a private contract to exclude persons from 
the ownership or enjoyment of property solely because of their race.” 

Before examining the amendment to Wisconsin’s Fair Employ- 
ment law which resulted from the Ross decision, it will be necessary 
to briefly survey the general problem of membership discrimination 
by labor unions," and the prevalent judicial attitudes on the sub- 
ject. 

According to the traditional notion, labor unions are “voluntary” 
organizations in which membership is frequently spoken of as a 
“privilege.” With the advent of the union shop, however, millions 
of employees today have a vital interest in the functioning of the 
union which negotiates and administers the agreement. Beginning 
with Steele v. Louisville & Nashville R. R.,* decided in 1944, the 
United States Supreme Court has recognized this fact by outlawing 
certain types of unreasonable discrimination on the grounds of race, 
color or creed by a union acting as the exclusive bargaining agent 
under the Railway Labor Act. This type of discrimination involved 





* Here Fairchild cites Shelley v. Kraemer, 334 U.S. 1 (1948). 

“ Statistics regarding the extent of discrimination by labor unions are not 
readily available; and because of informal practices and extra-judicial methods 
in some areas, figures are not as precise as one would desire. One commentator 
concludes that out of the 185 international unions surveyed, thirty-two unions 
with a total membership of 2,500,000 exclude Negroes either by constitutional 
provision of informal practice. The so-called ‘‘closed union’ is found mainly 
in the areas of the building trades, building service, motion picture and theatrical 
fields, and railway employees. Other areas may be taken in during periods of un- 
employment. Summers, The Right to Join a Union, 47 COLUM. L. REV. 33, 
34 (1947). 

For a recent discussion of this idea in connection with the Ross decision, 
see Note, 7 DE PAUL L. REV. 124 (1957). 

% 323 U.S. 192 (1944), recently reaffirmed in Conley v. Gibson, 355 U.S. 
41, (1957). The same duty as to fair representation has been held to exist 
under the National Labor Relations Act. Wallace Corp. v. N.L.R.B., 323 U.S. 
248 (1944), Syres v. Local 23, Oil Workers Int'l Union, 350 U.S. 892 
(1956), reversing 223 F.2d 739 (5th Cir. 1955). On the general subject 
of the duty of unions to represent fairly all employees in the bargaining unit, 
whether members or not, see Cox, Duty of Fair Representation, 2 VIL. L. REV. 
151 (1957). 
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the making or administration of the collective bargaining agreement. 
Another form of discrimination, considered by the Wisconsin Court 
in the Ross case, involves exclusion from membership. The Supreme 
Court has not specificaly passed on this point yet, and has just recent- 
ly denied certiorari where the lower court rejected the argument 
that membership is the only effective way of insuring fair representa- 
tion. The lower court held that plaintiffs had failed to show “suf- 
ficient federal action to change the character of the organization 
from that of a private association to that of a government agency.”™ 

The National Labor Relations Board has been confronted with 
the problem of union discrimination in a variety of ways.” In spite 
of some earlier hinting to the contrary, the Board has held that it 
lacked authority to deny certification on grounds of membership 
discrimination alone,” and that segregation into separate locals 
for Negroes and whites is not in itself sufficient reason to deny cer- 
tification, nor does it violate national policy.” In the 1952 case 
of Ford Motor Co. v. Huffman,” the Board argued in an amicus 
curiae brief that nothing could be found in the Taft-Hartley Act 
which makes it an unfair labor practice under section 8 (b) (1) (A) 
for a union to bargain discriminatorily and unfairly against ex- 
cluded minorities. 

While the states which lack any specific laws to deal with the 
membership problem have reached a variety of conclusions, there 
is substantial authority that a closed shop agreement cannot be en- 
forced by a union which also has a closed membership.” 

A substantial number of states sought to solve the legal prob- 
lems involved by expressly spelling out in statute form the precise 
actions prohibited. New York’s Civil Right Law, passed in 1940, 
was the first effort to specifically proscribe discriminatory conduct. 





* Oliphant v. Brotherhood of Locomotive Firemen & Enginemen, 33 CCH 
Lab. Cas. 70,992 (6th Cir. 1957) cert denied, 355 U.S. 893 (1957). Fora dis- 
cussion of the arguments made in the lower court, see Rauh, Civil Rights and 
Liberties and Labor Unions, 8 LAB. L. J. 874 (1957). 

% See Carter Mfg. Co., 59 N.L.R.B. 804 (1944); Bethlehem Alameda 
Shipyard, Inc., 53 N.L.R.B. 999 (1943). 

* Larus & Brother Co., 62 N.L.R.B. 1075 (1945). 

* Ibid., and Atlanta Oak Flooring Co., 62 N.L.R.B. 973 (1945). 

*345 U.S. 330 (1953). 

*In Betts v. Easley, 161 Kan. 459, 169 P.2d 831 (1946), the court 
held that under the Railway Labor Act, the railway carmen could not act as bar- 
gaining agent so long as they discriminated against Negroes as to admission 
to membership. Such discrimination also was held to violate the federal consti- 
tution. See also James v. Marinship Corp. 25 Cal.2d 721, 155 P.2d 329 
(1944); Williams v. Int’l Brotherhood of Boilermakers, etc., 27 Cal.2d 586, 
165 P.2d 903 (1946), for cases not arising under the Railway Labor Act, but 
reaching essentially the same conclusions. 
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The statute made it a criminal offense for the labor union to dis- 
criminate on the basis of race, creed, color or national origin. Such 
discrimination was also prohibited by certain industries and em- 
ployment agencies. Violations are punishable by fines of $100 to 
$500, and a similar amount to be paid to the aggrieved party, and 
imprisonment of 30 to 90 days, or both fine and imprisonment.” 
However the statute proved ineffective, and to supplement it, the 
state passed in 1945 the country’s first Fair Employment Practices 
Act, labeled the Anti-Discrimination Act.” A Commission Against 
Discrimination was established with the duty to receive complaints, 
hold hearings, and issue cease and desist orders which are enforced 
by court order. The law was promptly but unsuccessfully attacked 
as a violation of the due process and equal protection clauses of the 
Fourteenth Amendment.” Up to the time Wisconsin’s new law 
became effective in the middle of 1957, twelve states already had 
enforceable Fair Employment legislation.* Presently, two other 
states have unenforceable or voluntary laws, similar to Wisconsin’s 
old one.* In addition, twenty-five municipalities have some form 
of FEP legislation.” In addition to FEP provisions, a state may have 
other sanctions against discrimination by labor unions and em- 
ployers, entirely apart from the former. Kansas, a state with merely 
advisory FEP laws, provides that no union which discriminates 
because of race or color shall be “the representative unit for the 
purpose of collective bargaining in the state of Kansas.”” Nebraska, 
which has no form of FEP laws, is cited by one commentator to the 
effect that discrimination by a union is a crime punishable by fine 
and imprisonment.” However, these sanctions often depend for 





N.Y. Civ. RIGHTS LAW § 41. 

N.Y. Sess. Laws 1945, c. 118. 

* Railway Mail Association v. Corsi, 326 U.S. 88 (1945). 

*% COLO. REV. STAT. ANN. §§ 81-19-1 to -8 (1953); CONN. GEN. 
STAT. §§ 7400-7407 (1949); MASS. ANN. LAWS c. 151B §§ 1-10 (1957); 
MICH. STAT. ANN. §§ 17.458(1)-(11) (Supp. 1957); MINN. STAT. ANN. 
§§ 363.01-.13 (1957): N.J. STAT. ANN. §§ 18:25-12 to -19 (Supp. 1957); 
N. M. STAT. ANN. §§ 59-4-1 to -13 (1953); N.Y. EXECUTIVE LAw §§ 290- 
301 (Supp. 1957); ORE. REV. STAT. §§ 659.010-.115 (1955); PA. STAT. 
ANN. tit. 43 §§ 951-963 (Supp. 1957); R. I. GEN. LAWS ANN. c. 28-5 
$§ 1-39 (1956); WASH. REV. CODE §§ 49.60.010-.320 (1957). 

*IND. STAT. ANN. §§ 40-2301 to -2301 (Burns Supp. 1953); KAN. 
GEN. STAT. c. 249, § 44 (1955). 

*S. Doc. No. 15, 83d Cong., Ist Sess. 1 (1953). 

* KAN. GEN. STAT. c. 249, § 44-801 (1955). 

* Summers, supra note 11 at 52 where he cites NEB. REV. STAT. §§ 48- 
214, 48-216 (1943). A reading of those sections does not sustain the author's 
claim, however. Section 48-214 does not declare union discrimination illegal 
or unlawful, but merely ‘“‘against the policy of the state.’’ The department 
of labor is charged with the enforcement of this policy in conformity with article 
I of the state constitution which is a declaration that all persons are free and 
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their effectiveness upon the diligence of a local prosecuting attorney 
and are of doubtful efficacy in preventing discrimination.” Other 
sanctions, such as declaring union discrimination an unfair labor 
practice, or using it as a basis for nullifying a union security agree- 
ment will be discussed Jater in this comment. 


WISsCONSIN’s NEw Law 


Chapter 266, laws of 1957, relates to discrimination in the entire 
employment area in the broad sense, and will be examined on that 
basis, with particular emphasis on the labor union problem. The 
important feature of the law is that the Industrial Commission is 
given power to order compliance with its “recommendations.” The 
alleged lack of such power was given by the court in the Ross case 
as reason for denying plaintiffs’ relief. 

Newly-created subsection (3) of 111.36 provides that if the com- 
mission finds “probable cause” to believe that any discrimination 
has been or is being committed, it should strive to eliminate such 
practice by “conference, conciliation or persuasion.” If this fails, 
the commission shall call the discriminating party before it for 
a hearing. If after the hearing, the commission finds that respondent 
has engaged in discrimination, it shall make written findings, and 
recommend such action by respondent as necessary, and shall serve 
on respondent (1) the findings, (2) the recomendations, and (3) an 
order “requiring respondent to comply with the recommendations.” 
It is further provided that the order shall be enforced by the pro- 
cedure set forth in chapter 101.” 

Subsection (4) declares that the enumerated acts of discrimination 
are “unlawful.” This directly reverses the language of the court’s 
opinion, already mentioned, to the effect that discrimination was 
not illegal, merely “undesirable” and against the “announced pub- 
lic policy of the state.” This declaration coupled with the newly 
created civil action [subsection (3)] seems to indicate that the 





independent and have certain inherent rights. No penalty is provided in the 
section, but apparently section 48-216 is cited to sustain the author's claim of a 
fine up to $1000. Howevr, section 48-216 states: “‘Any person, firm, or cor- 
poration, violating any of the provisions of this act, shall be deemed guilty of a 
misdemeanor and, upon conviction thereof, . . ."” (emphasis added.) ‘There 
is a real question whether this applies to 48-214. It certainly does not apply 
to the whole title 48, since most of the sctions therein have their individual 
penalties included in each section. ‘‘This act’’ refers to the preceding section 
48-215, which was passed as part of the same bill as 48-216 and as one act, 
some years later than 48-214. The revisor’s note states that ‘‘this act’’ ‘‘includes’’ 
48-215. It is doubtful whether it includes 48-214. 

* Summers, Supra note 11 at 63. 

*” See pp. 308-09 infra. 
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result of the Ross case will not be repeated in the future. This new 
right of action provides that “any person aggrieved by the noncom. 
pliance with the order” shall be entitled to have the order enforced 
specifically in equity. 

Subsection (5) provides that if the order is “unenforceable against 
any labor organization in which membership is a privilege, the 
employer with whom such labor organization has an all-union shop 
agreement shall not be held accountable under this chapter, when 
such employer is not responsible for the discrimination.” 

Newly created 111.37 provides for the usual judicial reviw pro- 
cedure under chapter 227 of the Wisconsin statutes. 

No change was made in the existing definition of “discrimination” 
which means “discrimination because of race, color, creed, national 
origin, or ancestry .. .”” This is the typical definition of discrim- 
ination; however a few states having enforceable FEP laws dating 
from the mid-forties have considerably broadened the definition. 
Massachusetts has amended it to read: 


It shall be an unlawful employment practice . . . to discrim- 
inate . . . on the basis of race, color, religious creed, national 
origin, age, or ancestry of any individual. . . . (Emphasis 
added.) 


Age is defined as “any person between the ages of forty-five and sixty- 
five.”" New Jersey added as another ground of discrimination a per- 
son’s draft vulnerability, i.e., discrimination based on a person's 
“liability for service in the armed forces of the United States. . .”"” 

A section-by-section comparison of the Wisconsin law with that 
of other states should help to evaluate the new act. 


1. Coverage 


Chapter 266 left unchanged the existing statutory definitions of 
the persons covered by FEP provisions. Section 111.32 defines labor 
organization, employees, employer, commission, and discrimination. 
By this section, employment agencies are not expressly brought 
within the provisions of the law. They are nowhere mentioned in the 
numerous sections dealing with the Industrial Commission’s powers 
over discrimination. They do appear, however, in the new law, but 
only in subsection (4), wherein discrimination is declared unlaw- 
ful. A careful examination of the exact language indicates that no- 





* WIs. STAT. § 111.32 (5) (1955). 
™ Mass. Sess. Laws 1950, c. 697, § 2 
*N. J. Sess. Laws 1951, c. 64, § 1. 
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where else in the FEP law is the employment agency intended to be 
covered. Subsection (4) reads: 


It is unlawful for any organization or person referred to in s. 

111.32 (1), (2) and (3) or for any employment agency which un- 

dertakes to procure employes or opportunities to work, to en- 

gage in any discrimination pursuant to this subchapter. (Em- 

phasis added.) 
Note the italicized “or.” This would seem to indicate that had the 
phrase “or for any employment agency which . . .” been left out, 
the agency would not be covered, since 111.32 (1), (2) and (3) do 
not include it. The effect is therefore to bring the agencies for the 
first time under the terms of the FEP law. It is to be further noted 
that mentioning them in subsection (4) does not bring them within 
the provisions of subsections (1), (2) or (3). This results in merely 
declaring discrimination by the agency to be illegal, but leaving the 
commission powerless to deal with it. It should also be noted that 
subsection (4), after declaring certain acts unlawful, fails to provide 
a penalty therefor. The effect of this will be considered later in this 
comment." Suffice it to say at this point that had the Industrial 
Commision, through which the bill was proposed, intended to cover 
employment agencies, they could easily have done so by clearly 
stating such an intention in the bill. 

Legislative history of the original bill in 1945 only leads to the 
conclusion that employment agencies were intended to be excluded 
from the act. As the law was originally introduced in 1945 by then 
Senator Robert E. Tehan, it contained the express phrase “employ- 
ment, hiring, or recruitment agency” and specifically prohibited 
it from discriminating against any applicant.“ However, in the bill 
as finally adopted, this was deleted. In 1951, an amendment which 
would have among other things, expressly covered employment 
agencies was defeated, and the same occurred in 1955." The present 
law, when introduced during the 1957 legislature at the request 
of the Industrial Commission, failed to mention employment agen- 
cies even in subsection (4).” On the other hand, a biennial report 
of the commission, charged with administering the FEP law, in- 
dicates that the commission feels it has the authority to direct its at- 
tention toward the activities of the employment agencies.” With 





* See pp. 302-03 infra. 

“Bill 131S (Wis. 1945). 

* Bill 357A (Wis. 1951), Bill 390A (Wis. 1955). 
*Bill 327A (Wis. 1957). 

* Wis. IND. COMM. BIENNIAL REP. 57 (1950-52). 
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the imposition of sanctions, it is to be questioned whether a loose 
administrative interpretation will prevail over the language and the 
legislative history.” 

The importance of bringing the employment agencies within the 
FEP laws is not difficult to understand. All thirteen states, includ- 
ing the two having advisory FEP laws, specifically define employ- 
ment agencies as being covered by the act. Prior to 1953, Indiana, 
an “advisory” state, did not mention employment agencies. In that 
year, they amended the law to expressly include them, thus bringing 
their law in line with the then unanimous form. The agency offers 
a simple means for the employer to discriminate, especially since the 
Wisconsin law prohibits discriminating in the “hiring” of employees, 
but fails to proscribe discrimination in soliciting employees, by such 
means as advertisements and “help wanted ads.” The latter is ex- 
pressly prohibited in ten states.” The New York State Commission 
Against Discrimination stated in their 1946 annual report that the 
agencies present a “real difficulty.” They continued: 


There can be little doubt that some employers have sought to 
evade the provisions of the Law Against Discrimination by job 
orders placed with these agencies in which limitations as to 
race, color, creed, and national origin are openly or tacitly con- 
veyed to the agency.” 


Representative John Rankin of Missisippi testified before a senate 
subcommittee: 


The businessmen in New York tell me that they have had to 
resort to employment agencies to get around this thing, and in 
those employment agencies they have a string of questions about 
this long [indicating] that get around these regulations, and 
they tell me that there is hardly a Negro in New York can get 
by them.“ 

The number of verified complaints filed which named employment 
agencies as respondent increased steadily in New York. During 
the period July 1, 1945 to Dec. 31, 1949, those naming the employer 
declined from 85 per cent to 72 per cent. Those naming an agency 





* See Anderson v. Industrial Comm. 250 Wis. 330, 336, 27 N.W.2d 
499, 503 (1947), where the court said: ‘‘While an administrative interpretation 
by the commission is entitled to considerable weight, it cannot control where 

. it does not conform to the meaning of the word . . . as it is to be gathered 
from the statutory rule of construction.” 

*® Mass., Mich., Minn., N. J., N. M., N. Y., Ore., Pa., R. I., Ind. 

“N.Y.S.C.A.D., ANN. REP. 24-25 (1946). 

“ Hearings Before a Subcommittee of the Committee of Labor and Public 
Welfare of the Senate, Anti-Discrimination in Employment, 80th Cong., Ist 
Sess., at 697 (1947). 











March] COMMENTS 303 


increased from 2 per cent the first year, then to 3, 6, 10, and finally 
13 per cent during 1949.“ However, these results are not necessarily 
conclusive. Nonetheless, because of their importance in the hiring 
process, Wisconsin’s failure to authorize the Industrial Commission 
to act against discrimination practiced by employment agencies 
raises a reasonable doubt, to say the least, as to their status under 
the law. 

Another aspect of coverage under the Wisconsin law is the scope 
of the definition of “employers.” As already indicated, the definition 
is negative in form, listing several exceptions.“ The usual definition 
is one which limits coverage to employers with a certain number 
of employees, a definition similar to that used in the workmen’s 
compensation law.“ Rhode Island requires four or more employees, 
Connecticut five or more, Massachusetts, New Jersey, New York, 
and Oregon six or more, and Washington eight or more.“ Apparent- 
ly, Wisconsin intends to cover anyone who employs one or more. 

Coming now to the specific employer exceptions, the definition 
of “employer” states that the term “shall not include a social club, 
fraternal or religious association, not organized for private profit.’ 
An exception phrased similar to this is a common feature of FEP 
laws, but the wisdom of it in some areas has been questioned. Some 
commentators have asked why a religious group should be allowed to 
discriminate in its employment practices on the basis of race or 
national origin. Nonprofit employers often exercise more influence 
on community attitudes than do business employers. The repeal of 
the exemption has been suggested.“ 


2. Duties and Powers of the Commission 


Wisconsin imposes upon the commission the duty to investigate 
the extent of discrimination, study the best way of eliminating it, 
publish its reports and findings, confer with interested parties, 
make specific recommendations to them, and transmit to the legis- 
lature any suggestions for changes in the law.“ Another section gives 
it power to receive and investigate complaints, hold hearings, take 





“See data from N.Y.S.C.A.D. compiled in Berger, The New York State 
Law Against Discrimination: Operation and Administration, 35 CORNELL 
L.Q. 747, 759 (1950). 

“Wis. STAT. § 111.32 (3) (1955). 

“See WIS. STAT. § 102.04(2) (1955). 

“For a tabulation of the various provisions, see S. Doc. No. 15, 83d Cong., 
Ist Sess. 3 (1953). 

“ See note 38 supra. 

“Note, 68 HARV. L. REV. 685, 687 (1955). 

“Wis. STAT. § 111.35 (1955). 
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testimony, and subpoena witnesses.“ Newly created section 111.36 (3) 
follows through from there, giving the commission power to enforce 
its recommendations by an order. From this it can be gathered that 
there may be two types of investigations, which may be character- 
ized as the “formal” and “informal.’”” In the latter instance, the 
commission is operating under its duty to “investigate the extent 
of discrimination” and then publish its findings along with specific 
recommendations. In the “formal” type of investigation, i.e., where 
there has been a complaint, the proceedings may culminate with 
a final order. The commission is not authorized to sign a complaint 
before itself. But the law does not list any standards for determining 
who may sign a complaint. The New York law requires that it be 
signed by the “aggrieved” party." Failure of the signer to have the 
proper status, 7.¢e., to be properly “aggrieved,” results in dismissal 
for lack of jurisdiction.” Clearly, if a complaint is before the com- 
mission, signed by someone found to be the proper party, the 
case may proceed to a final order. But even though there may have 
been a specific act of discrimination directed against an individual 
who reports to the commission and asks to have redress, the injured 
person may be unwilling to sign a complaint. In New Jersey, rough- 
ly one-fourth of the complaints were informal, i.e., the complainant 
refused to sign an affidavit of complaint. The reason given in many 
cases was a fear of reprisal.” Then the question is, under what cir- 
cumstances may an investigation be initiated without a formal com- 
plaint? It is interesting to note that in the area of workmen’s com- 
pensation, the authority of the commission to start proceeding on 
its own motion is expressly limited to certain situations,“ while the 
power under the safe-place statutes is expressed in even broader 
terms.” Apparently the commission’s power varies, depending under 
which statute it is operating. In this case the statute expresses no 





“Wis. STAT. § 111.36 (1955). 

™ See reports cited in note 73 infra. 

5 N. Y. EXECUTIVE LAw § 297. 

"N.Y.S.C.A.D., REPORT OF PROGRESS 34 (1954). 

'N. J. DIVISION AGAINST DISCRIMINATION, ANN. REP. 6 (1948-49). 
* WIS. STAT. § 102.17 (2) (1955) provides: 

“If the commission shall have reason to believe that the payment of com- 
pensation has not been made, it may on its own motion give notice to the 
parties, in the manner provided for the service of an application, of a time 
and place when a hearing will be had for the purpose of determining the 
facts . . Thereafter all other provisions governing proceedings on appli- 
cation shall attach in so far as the same may be applicable.” 

“WIS. STAT. § 101.11(3) (1955): 

‘Whenever the commission shall learn that any employment or place of em- 
ployment or public building is not safe it may of its own motion, summarily 
investigate the same, with or without notice, and enter such order as may 
be necessary relative thereto.” 
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limitation, nor grants any such power. It is clear that even with the 
new enforcement provisions, the commission cannot do more than 
rely on conciliation if no complaint has been filed. 

Assuming, however, that a complaint has been filed, that attempts 
at conciliation have been unsuccessful, and a hearing is held with 
the finding that the respondent has engaged in discrimination, then 
the commission is to issue its recommendations and an order requir- 
ing the respondent to comply therewith. But what may the com- 
mission recommend? Here the statute is indefinite. The commis- 
sion may recommend “‘such action by the respondent as will effectu- 
ate the purpose of this subchapter.” Does this give it the power to 
compel the employer to hire the individual or the union to admit 
him to membership? All of the states having enforceable FEP laws 
have the “effectuate the purpose” idea, but they continue to specify 
in detail the type of recommendations the enforcing agency may 
make. Four states provide for cease and desist orders,” and the 
remaining six follow the New York example” which, in addition 
to the cease and desist orders, give the commission power to order 
“such affirmative action, including (but not limited to) hiring, 
reinstatement or upgrading of employees, with or without back pay, 
or restoration to membership in any respondent labor organiza- 
ae 

The Wisconsin law, with its general wording may be just as effec- 
tive as the New York version, depending on the scope the courts 
want to give it. The drafters perhaps decided that more harm would 
be done by detailing the types of relief than if the authority were 
expressed in broad and indefinite terms. But this is risky, and the 
clear language of the New York version, “including (but not limited 
to)” would seems to allay the fears of those favoring a general grant 
of authority that the court would limit the types of relief which can 
be granted to those specified. Thus the law leaves unanswered the 
questions of whether the commission may order the employer to 
hire the individual, or the union to admit him into membership. 

Failure to specifically express the latter is even more serious when 
viewed with the provisions of subsection (5): 


If an order issued under sub. (3) is unenforceable against any 
labor organization in which membership is a privilege, the em- 
ployer with whom such labor organization has an all-union shop 
agreement shall not be held accountable under this chapter, 





*Conn., Minn., Ore., and Wash. 
* Mass., Mich., N. J., N. M., Pa., and R. I. 
*N. Y. EXECUTIVE LAW § 297. 
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when such employer is not responsible for the discrimina- 

tion, ... 

This provision was adopted as an amendment to a substitute amend- 
ment which finally became the law. The apparant purpose is to 
exempt the employer from the penalties of the act where (1) he is 
not responsible for the discrimination, (2) he has an all-union shop 
agreement with the union, and (3) the order of the Commission is 
unenforceable against the union in which membership is a privilege. 
Does this subsection recognize that union membership is a privilege 
as a general rule, or only in the case of certain unions, and if so, 
how is this to be determined? It is true that subsection (5) only says 
that the order shall be unenforceable, and not that the Commission 
is without authority to issue the order in the first place. In either case 
the practical result is the same. 

Probably the subsection is an outgrowth of some language in the 
Ross decision to the effect that unions are a voluntary association 
and the courts “hitherto have been powerless to compel the associa- 
tion to receive” the excluded party.” Had the court held that the 
mere fact that the union was a voluntary association prevented the 
court from compelling admission, subsection (5) might have some 
value. But the court did not so hold. Rather, it set forth the rule 
that even if the organization is voluntary and membership therein 
is a privilege, if sufficient power had been granted to the commission, 
they would be able to compel admission. What the court said was 
that in the absence of any statutory grant of authority, the common 
law rule that courts may not interfer with the membership policies 
of voluntary association would be applied. But there is ample 
authority that where the statute grants the power to the court or an 
administrative agency to compel admission of certain members dis- 
criminatorily excluded, the fact that the organization may be volun- 
tary and membership therein a privilege is no defense.” Had chapter 
266 been passed without subsection (5), the court could have held 
under a liberal interpretation” that a union could be compelled 
to receive into membership one who had been arbitrarily and dis- 
criminatorily denied membership. But with the unusual language 
fastened to the bill in subsection (5), the court may conclude that 





275 Wis. at 526, 82 N.W.2d at 317. 

See note 19 supra. 

“ WIs. STAT. § 111.31 (3) (1955) provides that all the provisions of the 
FEP subchapter shall be liberally construed to accomplish the expressed purpose 
of encouraging and fostering the fullest employment of all qualified persons, 
regardless of race, creed, color, national origin, or ancestry. 
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the legislature did not intend to give any authority to compel volun- 
tary groups to receive members fairly. But an opposite result could 
be reached if the court were to decide that in order for subsection (5) 
to come into play, it must be shown that (1) the order is unenforce- 
able, and (2) that membership is a privilege. The mere fact that 
membership may be a privilege does not of itself render the order 
unenforceable. But then, when would the order be unenforceable? 
The courts will have to decide which approach to take. They will 
have little to guide them, since the language is unique, and does not 
appear in any other FEP law, nor anywhere in the legislative history 
of Wisconsin’s efforts in that area over the past thirteen years. 


3. Scope of the hearing 


Is the scope of the hearing limited to the acts of discrimination as 
alleged in the complaint, or can the commission examine all of 
respondent's practices in search for discriminatory acts? Here the 
new law provides that the complaint must be dismissed “if the com- 
mission finds that the respondent has not engaged in discrimination 
as alleged in the complaint.” (Emphasis added.) Thus if the com- 
mission finds that complainant A, a Negro was excluded from the 
union because of a failure to pay dues, the complaint must be dis- 
missed, even though there is evidence that Negroes B and C were 
excluded because of race (unless B and C join in the complaint). 
The victims of other prior acts of discrimination may have left the 
area for better conditions and thus may not be disposed toward 
stirring up the old dispute. As a result, the union goes unscathed. 
This narrow view of the scope of the inquiry is consistant with the 
lack of authority to initiate complaints on its own motion, referred 
to earlier. Limiting the commission to matters alleged in the com- 
plaint is an uncommon way of handling the problem. Only Oregon 
so limits the inquiry.” The remaining states either do not expressly 
limit the scope, or require dismissal only if the commission fails to 
find “any” acts of discrimination. In New York, a jurisdiction omit- 
ting any express limitation, the importance of a broad power of in- 
quiry can be seen. There, the commission found respondent guilty of 
the specific act charged in the complaint in about one-fourth of the 
cases based upon verified complaints. However, in another one- 
fourth of the cases, some form of discrimination was found, which 
the commission thereupon eliminated.“ In Wisconsin, where the 





@ ORE. REV. STAT. § 659.060 (4) (1953). 
‘ ® See Berger, supra note 42, at 762 passim for compilation of N.Y.S.C.A.D. 
ata. 
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scope depends on the acts alleged in the complaint, the only hope 
of broadening the formal inquiry would seem to rest on amending 
the complaint, which presumably would be subject to the ordinary 
rules limiting amendment of complaints.” 


4. Sanctions 


The bill as originally introduced by request of the Industrial Com- 
mission contained specific penalties for each violation. Subsection 
(4) of the proposal stated that it is unlawful to commit any practice 
found by the commission to be discriminatory, and provided that 
violators shall forfeit and pay to the state not less than $10 and not 
more than $100 for each violation. (A violation was defined in sub- 
section (5) as being each day during which the violator fails to ob- 
serve or comply with any order of the commission.) Furthermore, 
it was proposed that upon request of the commission it shall be the 
duty of “all officers of the state, the counties and municipalities 
. - - to enforce in their respective departments, all lawful orders 
of the commission . . . insofar as the same may be applicable and 
consistent with the general duties of such officers." The latter 
broad language would seem to extend action by the Wisconsin 
Employment Relations Board taken to enforce the “lawful orders” 
of the commission. The question is moot, however, since the law 
as passed deleted the latter provision, including the penalty and 
definition of each violation, and all that remains is the declaration 
that the acts of discrimination are illegal. 

A clause was added to subsection (3) which provided for the en- 
forcement of the commission’s orders against the respondent party, 
the order “to be enforced as provided in ch. 101.” But the enforce- 
ment of the order against a respondent party is not the same as pro- 
viding for a fine to be levied against anyone who engages in an act 
of discrimination against some previous order of the commission. 
The distinction is clearer when one visualizes a hypothetical situa- 
tion in which the commission decides in 1958 that the use of X com- 
pany of a requirement on its employment application that the ap- 
plicant attach a photograph of himself is a discriminatory practice. 
Several months later, the commission discovers that Y company is en- 





“For an analagous type of case see Geary v. Bennett, 65 Wis. 554, 558, 
27 N.W. 335, 336 (1886), where the plaintiff in an action for slander was 
nonsuited, and sought to amend the complaint by alleging different words. The 
supreme court upheld the lower court’s refusal to permit the amendment, saying 
‘“‘an amendment cannot be allowed which will set up a new and another cause 
of action from that stated in the complaint, and especially an amendment alleg- 
ing other words in an action of slander. .. .” 

* Bill 327S (Wis. 1957). 
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gaging in the same practice. Under the bill as proposed, the com- 
mission could call upon the appropriate district attorney to prose- 
cute Y company. But under the bill as it now stands, the commission 
must hold another hearing, this time with ¥ company as respondent, 
issue its recommendations and order, and seek its enforcement under 
chapter 101. 

Chapter 101 is entitled “Industrial Commission,” and includes 
many sections which obviously have no bearing on the fair employ- 
ment problem. To incorporate it by reference in the FEP law with- 
out making any changes in the former invites difficulty. The one 
most likely applicable to the enforcement of the commission’s orders 
under 111.36 (3) is 101.28: 


101.28. Penalty for violations. If any employer, employe, owner, 
or other person shall . . . fail or refuse to perform any duty 
lawfully enjoined, within the time prescribed by the commission, 
for which no penalty has been specifically provided, . . . such 
employer, employe, owner or other person shall forfeit and pay 
into the state treasury a sum not less than ten dollars nor more 
than one hundred dollars for each such offense. It shall be the 
duty of all officers of the state, the counties and municipalities, 
upon request of the industrial commission, to enforce in their 
respective i all lawful orders of the industrial com- 
mission, insofar as the same may be applicable and consistent 
with the general duties of such officers. 


The last is similar to that in the proposed version. It would have to 
be decided whether a labor union is a “person” within the meaning 
of 101.28. Since subsection (4) now merely declares discrimination 
unlawful, the only penalty under the new law would have to come 
from chapter 101. 

But penalties are not the only sanctions which might be available. 
Every state having enforceable FEP laws, except Wisconsin, declares 
discrimination to be either an unfair or unlawful employment prac- 
tice.” The consequences of this are obvious. Pennsylvania, in its 
definition of “labor unions,” goes so far as to state that it “shall not 
include any labor organization which, by ritualistic practice, consti- 
tutional or by-law proscription, by tacit agreement among its mem- 
bers, or otherwise, denies a person or persons membership in its or- 
ganization on account of race, creed, color, or political affiliation.”” 
Wisconsin statutes, wholly apart from the FEP provisions gives the 
Employment Relations Board authority to declare any “all-union 





Wis. STAT. § 101.28 (1955). 
* See note 23 supra. 
PA. STAT. ANN. tit. 43, § 211.3 (f) (1952). 
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agreement terminated whenever it finds that the labor organization 
involved has unreasonably refused to receive as a member any em- 
ploye of such employer.’” 


5. Budget and Administration 


From its creation in 1945 to the present, that portion of the Wis- 
consin Industrial Commission’s budget earmarked for FEP adminis- 
tration has increased from $5,000 to $16,480.” The Fair Employ- 
ment Practices Division now employes three individuals: a director, 
an assistant, and a stenographer.” The current appropriations are 
substantially the same as recommended by the governor several 
months before the current law was even introduced in the legisla- 
ture.” Apparently the commission expects no great burdens to be 
imposed on its staff as a result of the new law. This probably is an 
accurate prognostication. Three years after enacting enforceable 
FEP laws, the New Jersey Division Against Discrimination in its an- 
nual report stated that “the Division can again report that as yet 
it has not been necessary to resort to a public hearing or litigation 
to secure adjustments or satifactory settlements.” In another year 
but under the same law, they reported: “One of the most wholesome 
experiences . . . has been the voluntary changing of employment 
practices on the part of New Jersey employers.” However, as the 
Rhode Island Commission Against Discrimination recently reported: 


The continuing decline in the number of charges, requiring set- 
tlement through our regulatory power does not, in any fashion, 
reduce the essential value of this process. Compliance with the 
law though steadily expanding, through the desire of the few 
and the willingness of the many to respect the prescribed code 
of conduct, in no way diminishes the need for this power.” 


Massachusetts reported that during the period 1946-1956, the Com- 
mission Against Discrimination received 1303 complaints, dismissed 
429 for lack of probable cause, closed 738 after a conference with 
the parties, and closed two after a formal hearing.” New York’s State 
Commission Against Discrimination reported that during the nine 





© Wis. STAT. §111.06 (1) (c) 1 (1955). Practically identical is COLO. 
REV. STAT. § 80-5-6 (c) (1953). 

See Wis. budgets, 1945-57. 

™ Miss Virginia Huebner, the present director, has served since the division 
was established. The division's headquarters are in Milwaukee. 

Wis. budget 1957. 

7™N.J. DIVISION AGAINST DISCRIMINATION, ANN. REP. 4 (1947-48). 

™N.J. DIVISION AGAINST DISCRIMINATION, ANN. REP. 8 (1946-47). 

*° R.I. COMMISSION AGAINST DISCRIMINATION, ANN. REP. 6 (1956). 

7 MASS. COMMISSION AGAINST DISCRIMINATION, ANNUAL REP. 11 
(Pub. Doc. 163) (1953). 
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and a half years ending with 1954, only six cases were ordered for 
a formal hearing after conciliation failed.” It should be noted how- 
ever, that in some quarters it is charged that these figures only show 
the laxness of the various enforcement agencies.” The disposition 
by the Wisconsin FEP division of those cases brought before it on 
complaint is shown by the following table (based on biennial re- 
ports of the Industrial Commission): 


Disposition 1950-52 1952-54 1954-56 


Probable cause found 

to credit the allegation, 

adjusted. 14 27 16 
No probable cause found 

to credit the specific 

allegation, but other 

practices found, adjusted. 19 1] 10 
No probable cause or other 


discriminatory practices 
found. 18 31 25 


CONCLUSION 


Certainly the Fair Employment Practices law in Wisconsin does 
not depend for success upon the addition of the new enforcement 
provisions. The recent amendments were designed to provide a 
specific method of legally enforcing certain orders of the commission 
under precise fact situations. The Ross decision is quite clearly 
reversed, but how much further the pewer extends is doubtful, and 
the procedural restrictions imposed may limit the accomplishments 
in other areas. While the amendments unmistakably change the 
powers of the commission in the manner already examined, the real 
power is that which is indirectly operative through the conciliation 
and conference efforts of the commission — it is the power and 
pressure of a society becoming increasingly determined to eliminate 
discrimination in areas of economic opportunity. Evidence of that 
determination is the recent amendment to Wisconsin’s FEP law. 

ERNEsT T. KAUFMANN 





™N.Y.S.C.A.D. REPORT OF PROGRESS 11 (1954). 
™® Berger, supra note 42, at 784. 








Notes 

DIVERSITY OF CITIZENSHIP IN GUARDIAN AD LITEM 
FOR INFANT PLAINTIFF CASES —— The rules of federal prac- 
tice require that an action founded solely on diversity of citizenship 
be brought only in the judicial district where all plaintiffs or all 
defendants reside." They also provide that a minor or incom- 
petent party to a suit, not having a duly appointed representa- 
tive, must be represented by a next friend or a guardian ad litem* 
and that “every action shall be prosecuted in the name of the 
real party in interest.”* However, by the same rules, an execu- 
tor, administrator, guardian, and certain other persons may sue 
in their own name without joining the benefited party.“ This 
raises the issue of whose citizenship is controlling for purposes of 
determining federal jurisdiction when an action is brought by a 
guardian ad litem possessing the necessary diversity of citizenship 
for a minor who lacks it. The practical situation in which this 
question arises commonly takes the form of a non-resident guardian 
ad litem bringing an action for a resident minor against a resident 
defendant for personal injuries sustained by the minor in an 
automobile accident. Opposing views on this problem have been 
taken by the United States District Court for the Eastern District 
of South Carolina and the United States District Court for the 
Eastern District of Pennsylvania. 

Minor, a resident of New York, suffered injuries from an automo- 
bile collision occurring in South Carolina. Defendant was a resident 
of North Carolina. Although the required diversity of citizenship 
for federal jurisdiction was present, the minor attempted to cause 
a resident of South Carolina to be appointed as his guardian ad 
litem in order to establish venue in the federal court in South Caro- 





728 U.S.C. § 1391 (a) (1952). 

* See note 5(c) infra. 

* See note 5(a) infra. 

* Ibid. 

* FED. R. Civ. P. 17: 

“Parties Plaintiff and Defendant; Cacapity 

“(a) Real Party in Interest. Every action shall be prosecuted in the 
name of the real party in interest; but an executor, administra- 
tor, guardian, trustee of an express trust, a party with whom 
or in whose name a contract has been made for the benefit of 
another, or a party authorized by statute may sue in his own 
name without joining with him the party for whose benefit the 
action is brought; and when a statute of the United States so 
provides, an action for the use or benefit of another shall be 
brought in the name of the United States. 

‘““(b) Capacity to Sue or be Sued. The capacity of an individual other 
than one acting in a representative capacity, to sue or be sued 
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lina. Defendant based his attack on venue on the Federal Rules of 
Civil Procedure’ and the venue statute,” contending that the injured 
person was the real party in interest and therefore venue must be laid 
either in New York or North Carolina. Plaintiff relied on the 
South Carolina citizenship of the guardian ad litem for proper 
venue. Held, action dismissed. Reason: timely and proper objec- 
tion to venue. Blackwell v. Vance Trucking Company.’ 

In a similar fact situation, minor, a citizen of Pennsylvania, suf- 
fered injuries from an automobile collision occurring in Pennsylva- 
nia. Defendant was a citizen of Pennsylvania. Minor caused a New 
Jersey citizen to be appointed his guardian ad litem to bring suit in 
federal district court in Pennsylvania. Defendant moved to dismiss 
on the ground that the minor, not the guardian, was the real party 
in interest as required by Rule 17 of the Federal Rules of Civil 
Procedure. Held, motion dismissed. The basis of the decision was 
that the citizenship of the guardian, and not of the minor, deter- 
mines whether the court has diversity jurisdiction. Morris v. 
Bradley.* 

Since at common law an infant can neither sue nor defend a suit 
in his own name, but must be represented by an adult,’ a brief his- 
tory of the development of representatives to sue or defend on be- 
half of an infant or incompetent is in order. Originally, a distinc- 
tion was made between “a next friend” and “a guardian ad litem”. 
The former was allowed to prosecute a suit for and in the name 
of an infant plaintiff whereas the guardian ad litem was one ap- 
pointed by a court to defend a suit against the infant minor.” This 
traditional distinction is seemingly abolished by the language of 





shall be determined by the law of his domicile. The capacity 
of a corporation to sue or be sued shall be determined by the 
law under which it was organized. In all other cases capacity 
to sue or be sued shall be determined by the law of the state 
in which the district court is held... . 

“‘(c) Infants or Incompetent Persons. Whenever an infant or incom- 
petent person has a representative, such as a general guardian, 
committee, conservator, or other like fiduciary, the repre- 
sentative may sue or defend on behalf of the infant or 
incompetent person. If an infant or incompetent person does not 
have a duly appointed representative he may sue by his next 
friend or by a guardian ad litem. The court shall appoint a 
guardian ad litem for an infant or incompetent person not 
otherwise represented in an action or shall make such other order 
as it deems proper for the protection of the infant or incompe- 
tent person.” 

*See note 1 supra. 

7139 F. Supp. 103 (E.D.S.C. 1956). 

*139 F. Supp. 519 (E.D. Pa. 1956). 

*°27 AM. JUR., Infants § 116 (1940). 

* Tucker v. Dabbs, 59 Tenn. 18 (1872). 
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Rule 17 (c) of the Federal Rules of Civil Procedure, but it does not 
change the essential nature of a guardian ad litem. The purpose of 
appointing a representative for an infant plaintiff is to supply some- 
one who will be legally responsible for the costs." Jurisdictions vary 
as to whether or not such representatives need to be authorized by 
the court, but in theory, he is one appointed by the court.” The 
rights and liabilities of the “next friend” have historically been in- 
terpreted in such a way that he cannot maintain an action in his 
own name, but must bring the action in the name of the infant.” 
His capacity has been held to be analagous to an attorney represent- 
ing a client in a suit“ or an officer of the court appearing in the 
special capacity of representing the minor, but not a party to the 
suit.” Thus it necessarily follows that at common law questions of 
venue and jurisdiction must be decided by the residence and the 
citizenship of the infant. Let us examine the effect of statutory 
enactments on the results of the above two cases in the light of this 
historical background. 

Blackwell v. Vance Trucking Company” recognized certain limi- 
tations on the powers and duties of a guardian ad litem. The court 
considered his function as a “mere temporary duty of protecting the 
legal rights of an infant in a particular suit.” The court distin- 
guishes him from other executors and adminstrators invested with 
rights to manage, dispose and preserve assets of estates and to insti- 
tute and defend suits in behalf of these estates. It recognizes that 
the citizenship of these administrators, executors, trustees or re- 
ceivers is controlling for purposes of diversity of citizenship in an 
action instituted by them.” The court considers a general guardian 
of an infant as one who can bring a suit in his own name,” but does 
not consider a guardian appointed for the purpose of prosecuting an 
action for personal injuries sustained by a minor as one falling with- 
in this class.” Textbook authority” and recent case decisions” sup- 
port the Blackwell court’s reaffirmance of the general rule that a 





™ Bertinelli v. Galoni, 331 Pa. 73, 200 Atl. 58, 118 A.L.R. 398 (1938). 

"Tripp v. Gifford, 155 Mass. 108, 29 N.E. 208 (1891). 

% Morgan v. Potter, 157 U.S. 195 (1895). 

“St. Louis, ILM. & S. Ry. Co. v. Haist, 71 Ark. 258, 72 S.W. 893 
(1903). 

% Garner v. I.E. Schilling Co., 128 Fla. 353, 174 So. 837, 111 A-L.R. 
682, (1937). 

7° 139 F. Supp. 103 (E.D.S.C. 1956). 

™ DOBIE, FEDERAL PROCEDURE 193-94 (1928). 

% Mexican Central Ry. Co. v. Eckman, 187 U.S. 429 (1903). 

” Martineau v. St. Paul, 172 F.2d 777, 779 (8th Cir. 1949). 

*® DOBIE, FEDERAL PROCEDURE 194 (1928). 

™ Horzepa v. Dauski, 40 F. Supp. 476 (E.D.N.Y. 1941); Merritt v. 
Greenberg, 4 F. Supp. 655 (E.D.N.Y. 1933). 
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guardian ad litem of an infant is a mere instrumentality for suit 
and that the real party in interest is the infant, whose citizenship is 
controlling. The final and most conclusive point in this case is that 
there are no state statutes to aid the plaintiff's contention. On the 
contrary, there is one South Carolina case which holds that an action 
for personal injuries must be brought in the name of the infant by 
his guardian.” 

On the other hand, Morris v. Bradley takes the opposite view upon 
facts similar in principle. That is, although diversity of citizenship 
was present in the Blackwell case and the issue was in what district 
the action could be prosecuted, in the Morris case, no diversity of 
citizenship was present unless that of the guardian be held deter- 
minative. In holding that it is the citizenship of the guardian that 
governs, irrespective of the real party in interest, the court makes 
no distinction between types of guardians. The sole authority upon 
which the decision is based is Fallat v. Gouran™ which develops the 
theory that all legally constituted representatives created by opera- 
tion of law are within this principle. They include within this rule 
persons subrogated to the rights of others by rules of equity, but ex- 
clude cases where a state or governor of a state is a nominal party 
in a suit, for example, on an administrator’s bond. The root of their 
distinction lies in assignments by operation of law creating legal 
representatives and those simulated assignments intended to volun- 
tarily create federal jurisdiction. Subrogation is not assignment.” 
Current authority unequivocally establishes that the citizenship of 
the insurer and not that of the insured is controlling where the 
former is subrogated to the rights of the latter under a direct action 
statute.” The theory that the citizenship of the guardian is control- 
ling was further buttressed by cases where the representative was a 
general guardian,” a plaintiff-executor,” and a non-resident admin- 
istratrix appointed without collusion.* However, the one crucial 
point that must be observed, regarding this sole authority relied on, 
is that it involved a general guardian and not a guardian ad litem. 
In the Fallat case, the court formulated its decision to allow the 
citizenship of the guardian to be determinative of federal jurisdic- 





* Pieper v. Shahid, 101 S.C. 364, 85 S.E. 905 (1915). 
%220 F.2d 325 (3d Cir. 1955). 
** New Orleans v. Gaines’ Administrator, 138 U.S. 595, 606-07 (1891). 
** Lumbermen’s Mutual Casualty Co. v. Elbert, 348 U.S. 48, 51 (1954). 
* Morgan v. Potter, 157 U.S. 195 (1895). 

c * Kerrigan's Estate v. Joseph E. Seagram & Sons, 199 F.2d 694, 696 (3d 

ir. 1952). 

_ * Jaffe v. Philadelphia & Western R. Co., 180 F.2d 1010, 1013 (3d Cir. 

0). 
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tion on the issue of whether or not the guardian had capacity to 
sue. This issue was decided in the affirmative on the basis of section 
401 of the Pennsylvania Incompetents’ Estate Act of 1951.” The 
court went on to say that the “real party in interest” question under 
Rule 17 (a) of the Federal Rules of Civil Procedure was academic 
in view of this statutory endowment of capacity to sue in the guard- 
ian’s own name. Although it preferred the latter, the court said that 
this decision could be based on either of the following grounds: 

1. That under Rule 17(b) the guardian had capacity under 
Pennsylvania law or that under Rule 17 (c) the guardian has 
capacity irrespective of Pennsylvania law. 

2. That Rule 17 is not controlling and the test is capacity to 
sue under state law. 

The Morris case applied the rule stated in the Fallat case to the 
situation of a minor bringing an action by his guardian ad litem as 
distinguished from an incompetent bringing an action by his general 
guardian because of the similarity of the two statutes involved, viz., 
the Pennsylvania Fiduciaries Act of 1949” and the Pennsylvania 
Incompetent’s Estate Act of 1951." 

At first glance the two principal cases would appear to be in 
irreconcilable conflict if viewed from the function of the represent- 
ative of the minor, that is, to bring the suit for the real party in in- 
terest. However, the Blackwell case classified the representative as 
a guardian ad litem whereas the Morris case designated him a guard- 
ian. This threshold distinction is determinative of the opposite 
results reached in the two cases. The Blackwell case recognizes the 





* PA. STAT. tit. 50, § 1781. 
‘“‘Incompetents’ Estates Act of 1951. 
‘Possession of Real and Personal Property. 

“‘The guardian of the estate of an incompetent; until it is distributed 
or sold, shall have the right to, and shall take possession of, maintain 
and administer each real and personal asset of the incompetent, collect 
the rents and income from it, and make all reasonable expenditures 
necessary to preserve it. He shall also have the right to maintain or 
defend any action with respect to such real or personal property of the 
incompetent.”’ (Emphasis supplied.) 

This section now appears as the Incompetents’ Estates Act of 1955, PA. STAT. 
tit. 50, § 3401. 
” PA. STAT. tit. 20, § 320. 1041. 
““Fiduciaries Act of 1949. 
“Possession of Real and Personal Property. 

“‘The guardian of the estate of a minor appointed by the court until 
it is distributed or sold shall have the right to, and shall take possession 
of, maintain and administer, each real and personal asset of the minor 
to which his appointment extends, collect the rents and income from it, 
and make all reasonable expenditures necessary to preserve it. He shall 
also have the right to maintain any action with respect to such real 
or personal property of the minor.’ (Emphasis supplied. ) 
™ See note 29 supra. 
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capacity of a general guardian to sue in his own name but not 
a mere guardian ad litem. The text of the Pennsylvania Fiduciaries 
Act of 1949" impliedly contemplates that the representative be a 
general guardian and with this the Blackwell case would not take 
issue. This would leave the apparent conflict between the two cases 
to be decided on the issue of whether or not a representative ap- 
pointed solely to bring an action for a minor in a personal injury 
suit is properly classified as a guardian within the meaning of the 
Pennsylvania Fiduciaries Act.” The answer to this issue would de- 
cide whether the policy to be followed should be that of the Black- 
well case which would limit the suit to the jurisdictional rights 
the minor would have as an adult or whether the policy to be fol- 
lowed should be that of the Morris case which, in effect, expands 
the jurisdictional rights of a minor so that they are superior to those 
he would be entitled to as an adult. It would appear that the latter 
policy would lead to the appointment of non-resident guardians ad 
litem for infant plaintiffs so as to effect the desired venue or diver- 
sity of citizenship for federal jurisdiction. This practice would re- 
sult in avoiding the traditional requirement as stated in Rule 17 
of the Federal Rules of Civil Procedure that “every action . . . be 
prosecuted in the name of the real party in interest.” 

The possibilities of obtaining federal jurisdiction for a Wisconsin 
minor sueing another Wisconsin resident are limited. Under the 
second and preferred ground of the Fallat case, viz., that Rule 17 is 
not controlling and the test is capacity to sue under state law, the 
Wisconsin minor would be precluded from bringing suit in the name 
of a non-resident guardian ad litem by Wisconsin statutes. Wiscon- 
sin law provides that a minor must appear either by his guardian 
or guardian ad litem” and that every action must be prosecuted in 
the name of the real party in interest except as otherwise provided.” 
A guardian ad litem is not among those persons otherwise provided 
with capacity to sue by statute” and Wisconsin case law holds that 
the infant, not his guardian, is the real party in interest.” 

Thus, our attention must shift to the first ground of the Fallat 
decision, namely, that Rule 17 does apply. Two approaches must 
be considered under this ground. First, if Rule 17 is interpreted 
to mean that a guardian ad litem may sue under subsection (c) only 





* See note 30 supra. 

* Ibid. 

“Wis. STAT. § 260.22 (1955). 

* WIs. STAT. § 260.13 (1955). 

*WIs. STAT. §260.15 (1955). 

* Scheiderer v. A. George Schulz Co., 169 Wis. 6, 171 N.W. 660 (1919). 
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if he meets the capacity requirements of subsection (b), this would 
preclude suit by a Wisconsin minor using a non-resident guardian 
ad litem for the same reasons as previously stated, namely, that under 
Wisconsin law the representative would lack capacity to sue. Thus, 
the remaining possibility, assuming that Rule 17 does apply, is that 
under subsection (c) the guardian ad litem has capacity to sue irre- 
spective of Wisconsin law. This possibility would base the capacity 
of the guardian ad litem to sue strictly on federal law. It is well 
settled that federal courts are required to apply state substantive 
law in rendering their decisions.” Conversely, the parties to a suit 
in federal court are governed not by the state procedural rules, but 
rather by the Federal Rules of Civil Procedure.” The Erie rule was 
subsequently clarified in Guaranty Trust Co. v. York” to mean that 
the outcome of litigation in federal court should not be substantially 
different than if the action were tried in a state court. This clarifi- 
cation minimizes the traditional distinction between “substantive” 
and “procedural” law. Thus, the ultimate issue under this approach 
would be whether the capacity of a guardian ad litem to sue in 
federal court would substantially change the result from that which 
would be reached if the action were tried in a state court. But, giv- 
ing the guardian ad litem capacity to sue in federal court would, at 
most, determine only where the action might be brought and would 
not affect the final outcome of the case on the merits. This argument 
is further buttressed by recent authority which holds that when he 
is appointed by a federal court, the capacity of a guardian ad litem 
to sue or be sued is procedural, only the cause of action being sub- 
stantive, and therefore state law on this issue is not binding on the 
federal courts with one exception.“ This exception occurs when 
the representative has already been duly appointed and qualified 
by a state court and he subsequently seeks to act in a federal court.“ 

In conclusion, it appears, in the situation presented in this dis- 
cussion, that Rule 17, in its present form, provides at least an oppor- 
tunity for argument that subsection (c) is not governed by subsection 
(b) and therefore that the issue of the capacity of a guardian ad 
litem to sue in a federal court can be determined solely on the basis 


of federal law. 
FRANK G. SCHLEGEL 





* Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). 

* Ibid. 

“326 U.S. 99 (1945). 

“ Bengtson v. Travelers Indemnity Co., 132 F. Supp. 512, (W.D. La. 
1955). 

* Ibid. 
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EQUITABLE CONVERSION: THE DOCTRINE RE-AFFIRM- 
ED. The recent case of Mueller v. Novelty Dye Works should do 
much to allay certain misgivings concerning the vitality of the 
doctrine of equitable conversion in Wisconsin which arose from 
the language of a 1953 case, Olsen v. Ortell.’ That case cast doubt 
upon many supposedly settled aspects of land contract law. Rely- 
ing on Inglis v. Fohey,’ the court in the Olsen case described the 
rights of a vendee under a land contract as “a mere contract right,’ 
apparently indicating that the vendee’s interest was personalty 
rather than an interest in real property. The court also gratuitious- 
ly mentioned that the vendees in the Olsen case “agreed to hold 
the land as tenants at sufferance” on default,’ thus casting doubt 
upon principles set forth in cases such as Oconto Co. v. Bacon,’ 
which seemed clearly to establish that a vendee may on equitable 
grounds be permitted to cure a default, and Hill v. Sidie,’ which 
held that a provision in land contract designating a defaulting 
vendee as a tenant at sufferance was ineffective.* 

Although Chief Justice Fairchild did not cite the Olsen case 
(which he also wrote) in his opinion in Mueller v. Novelty Dye 
Works,’ it seems probable that he was aware of the confusion caused 
by the former opinion, for throughout the case the doctrine of 
equitable conversion is resoundingly and unequivocally re-affirmed. 
Appellant in the Mueller case, vendee under a land contract, sought 
to have title quieted as against respondent, a judgment creditor 
of the vendor. The judgment had been docketed in the county 
after the appellant had taken possession under the land contract, 
and the sheriff had thereupon levied on the land as the real prop- 
erty of the vendor, pursuant to statute.” Appellant subsequently 
paid to the vendor the balance due on the contract. 





‘273 Wis. 501, 78 N.W.2d 881 (1956). 

*264 Wis. 468, 59 N.W.2d 473 (1953). 

*136 Wis. 28, 116 N.W. 857 (1908). 

*264 Wis. at 470, 59 N.W.2d at 474. The Inglis case was not particularly 
good authority in the first place, since in that case the ‘‘vendee’”’ merely had 
an option to purchase the realty. 

° Ibid. 

*181 Wis. 538, 195 N.W. 412 (1923). 

7116 Wis. 602, 93 N.W. 446 (1903). 

*For a brief but complete treatment of the questions raised by the Olsen 
case, see Beuscher, Land Contracts: Where Do We Stand Today? WISCONSIN 
BAR BULLETIN, April, 1955, p. 7. 

* 273 Wis. 501, 78 N.W.2d 881 (1956). 

* Wis. STAT. § 270.79(1) (1955). 

“Every judgment, when properly docketed, . . . shall . . . be 

a lien on the real property . . . of every person against whom it 

is rendered and docketed, which he has at the time of docket- 

ae rae 
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Chief Justice Fairchild stated the issue as follows: 


The ultimate question for decision on this appeal . . . is 
whether or not the real estate was the “real p ~~ 35 of the 
vendor . . . at the time the judgment was docket 

His enletieition was that when the vendee paid the balance of the 
purchase price and received the deed, the deed related back to 
the date of the original agreement. Therefore, even before final 
payment was made, 
the vendor having alienated himself from title to the land, 
and that title being in the vendee from the date of the con- 
tract, the real estate cannot be levied against to reach the 
vendor's interest . . .” 
which is a mere interest in personality. 
The respondents argued that the purchase price must be paid 
in full before the vendor is alienated from his title in the land, 


but the court held: 
In truth, the vendee becomes equitable owner of the land, 
and the vendor equitable owner of purchase money, at once, 
upon the execution and delivery of the contract, even before 
and portion of the price is paid. . . .” I Pomeroy, Eq. Jur. 
(4th ed.), p. 686, sec. 368, footnote 1. 

In equity, then, the vendee, at the time the agreement is 
entered into, becomes the owner of the land. . . . The vendor 
becomes trustee of the legal title for the vendee; his (vendor's) 
interest is in the purchase money, and he has a lien on the 
land as security for any unpaid balance of such money.” 

This is the classic statement of the doctrine of equitable conver- 
sion.“ Passing of the vendor’s interest in the realty by the laws 
of descent and distribution rather than by inheritance is only one 
example of its application. See note 21 infra for Wisconsin cases 
applying the doctrine. 
The court went on to say, 
The completed transaction and every step in the transaction 
relates back to the date of the contract, and it is of no signifi- 
cance, in determining the interests of each party, that the full 
purchase price has not been paid ... The vendee, from the 
date of the contract, has full rights over the land and may sell 
it, incumber it, or devise it to his heirs as real estate. The 
vendor has no such rights.” 





"273 Wis. at 504, 78 N.W.2d at 882. 

48 Id. at 507, 78 N.W.2d at 884. 

Id. at 504-05, 78 N.W.2d at 883. 

See also 3 AMERICAN LAW OF PROPERTY § 11.12 (Casner ed. 1952); 
19 AM. JUR., Equitable Conversion §§ 2-3 (1939); 18 C.J.S., Conversion 


§§ 1, 7, (1939). 
* 273 Wis. at 505-06, 78 N.W.2d at 883. 
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Contrast the language above with the statement in the Olsen 
case that the rights of the vendee, then in default, had never ripen- 
ed into an estate of inheritance.” The statements cannot be recon- 
ciled. It does not seem that the cases can be distinguished on 
grounds that the vendee in the Olsen case was in default. If any 
default immediately and retroactively extinguishes the vendee’s 
interest in the realty (and the cases do not bear this out) it would 
seem that the vendor would have more than the interest in per- 
sonalty protected by a mere lien, which is all that the Mueller 
case says he has. 

This case on its specific facts seems to depart from the majority 
rule in the United States, which is that the judgment lien-holder 
has security in the land of the vendor. The vendee protects himself 
by paying the balance of the purchase price to the judgment cred- 
itor.” This statement of the majority rule applies in a case where 
the judgment is docketed after the execution of the land contract. 
Docketing the judgment is sufficient to give the judgment creditor 
priority in the land contract. The practical difference in Wisconsin 
is that the judgment creditor must comply with the statutory proce- 
dure for levying on personalty” to reach the interest of the vendor 
in the land. If he fails to levy execution on the contract, he acquires 
no priority as to other creditors. If he does so the end result is the 
same as under the majority rule. 

The rule of this case should apply equally to binder contracts 
and to long-term installment contracts. It should also apply even 
if the vendee has neither recorded nor entered into possession, for 
the Wisconsin recording statutes do not protect judgment creditors, 
but only a “subsequent purchaser in good faith and for a valuable 
consideration . . . whose conveyance shall be first duly recorded.” 
[Emphasis added.]” A bona fide purchaser other than the judg- 
ment creditor at the sheriff's sale would seem to be protected by 
the statute. 


Conclusion 


There is nothing new to Wisconsin law to be found in Mueller 
v. Novelty Dye Works.” It is, however, significant in that it re- 
affirms in extremely strong language the doctrine of equitable con- 
version with all its concomitant effects as set forth in a long line 





* 264 Wis. at 470, 59 N.W.2d at 474. 

* 2 FREEMAN, JUDGMENTS § 964 (5th ed. 1925). 
* WIS. STAT. § 272.29 (1955). 

* WIs. STAT. § 235.49 (1955). 

” 273 Wis. 501, 78 N.W.2d 881 (1956). 
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of Wisconsin cases." This is just one more case whittling down the 
difference between legal and equitable title, the difference between 
a mortgage and a land contract. Certainly it should set at rest any 
fears aroused by the rather equivocal language found in Olsen »v. 
Orteil.” It seems doubtful that the court actually intended in that 
case to repudiate any part of the doctrine. The result there could 
more easily have been reached by simply re-affirming the rule that 
a wife has no dower in an equitable estate,* (unfair as that rule 
is) and it is regrettable that the court said more than was necessary. 
In any event, the effect of its language has been vitiated by the 
Mueller case to the extent that it need no longer worry the prac- 


titioner. 
Joun A. REULING, Jr. 





TESTAMENTARY DESIGNATION OF AN ATTORNEY. In 
the United States a provision in a will selecting a certain person to 
serve as attorney for the executor is generally held not to be binding 
on the executor.’ This result is usually reached on the theory that 





* E.g., Madigan v. Walsh, 22 Wis. *501 (1868), (wife of vendor, marry- 
ing after contract is entered into, gets no dower) (dictum); Martin v. Scofield, 
41 Wis. 167 (1876) and Krakow v. Wille, 125 Wis. 284, 103 N.W. 1121 
(1905) (purchaser under a land contract may maintain actions in trover, 
replevin, and trespass); Bartz v. Paff, 95 Wis. 95, 69 N.W. 297 (1897) 
(judgment docketed against a vendee under a land contract becomes a lien 
on his interest in the realty); Hill v. Sidie, 116 Wis. 602, 93 N.W. 446 
(1903) (provision in land contract that vendee becomes tenant at sufferance 
on default ineffective to terminate vendee’s interest in the realty); Oconto 
Co. v. Bacon, 181 Wis. 538, 195 N.W. 412 (1923) (defaulting vendee 
may cure his default on equitable grounds); Estate of Bisbee, 177 Wis. 77, 
187 N.W. 653 (1922) (interest of vendee under land contract descends as 
realty); R. F. Gehrke Sheet Metal Works v. Mahl, 237 Wis. 414, 297 N.W. 
373 (1941) (interest of one who has in form deeded land but in fact retains 
a mortgagor's interest therein may be reached as an interest in real property; 
though possibly this is an example of the doctrine of “equitable non-con- 
version’” instead). 

= 264 Wis. 468, 59 N.W.2d 473 (1953). 

* Will of Prasser, 140 Wis. 92, 121 N.W. 643 (1909). This rule was 
partially relaxed in Harley v. Harley, 140 Wis. 282, 122 N.W. 761 (1909), 
which held that if the contract is fully executed, with delivery of the deed the 
only remaining formality, the wife is entitled to dower 

he cases are collected in an annotation in 166 A.L.R. 491 (1947) 
supporting the principle that ‘‘provisions of a will naming an attorney to 
represent the executor in the probate of the will and the administration of the 
estate, or requesting the employment of a named attorney by the executor, are 
merely suggestive, precatory in nature, and not binding upon the executor, who 
is at liberty to disregard such provisions and to select an attorney of his own 
choice.” 
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the provision is merely the testator’s advice to the executor,’ despite 
the fact that the language used frequently sounds quite mandatory." 
However, a few of the courts have not chosen to reason around 
mandatory language and have reached the same result on the theory 
that the executor is personally liable for the management of the 
estate and that he ought not be bound to accept an attorney whom 
he does not select.‘ Regardless of the theory used, in all states where 
the question has been decided, except Louisiana® and Wisconsin,* 
the rule is clear that a testamentary request or designation of an 
attorney to represent the executor does not bind the executor.’ 


The Wisconsin Position 


The problem in Wisconsin is to reconcile the majority view 
stated above with the long line of decisions, peculiar to Wisconsin 
among common law jurisdictions, that the right to make a will and 
have its terms executed is an inherent right guaranteed by the con- 
stitution, “which the courts and parties are powerless to take away.’ 
This dignity which the court has consistently affixed to the testa- 
mentary power, complicates any attempt to reconcile it with the 
majority view which subordinates the testamentary designation of 
an attorney to the desires of the executor. 

Despite the fact that two recent cases’ have presented the problem 
to the court, the Wisconsin position is not entirely clear. However, 
the two extemes have been defined and the later decision appears 
to accept the majority view with minor reservations. 





* In re Caldwell, 188 N.Y. 115, 121, 80 N.E. 663, 664 (1907). ‘Such 
a provision . . . is to be regarded merely as expressive of a wish on the part 
of the testators, which it is most proper for the executors to observe if it accords 
with their own judgment, but which otherwise they are not bound to regard.” 

* In re Lachmund, 179 Ore. 420, 170 P.2d 748 (1946), where the court 
held such words as direct, command and appoint to be advisory when used in 
this context. 

*In re Ogier, 101 Cal. 381, 35 Pac, 900 (1894), where the court seemed 
to have no alternative since they were faced with this mandatory language: ‘‘I 
hereby select, as the attorney of my estate . . . and direct my executrix to consult 
and employ him in all matters pertaining to . . . this, my last will.’’ 

5 Rivet v. Battistella, 167 La. 766, 120 So. 289 (1929) holds that 
a testator may impose conditions on the executor and if the executor is not 
satisfied he can resign. See also, Succession of Feitel, 187 La. 596, 175 So. 72 
(1937); Succession of Rembert, 199 La. 743, 7 So.2d 40 (1942). 

* Estate of Ogg, 262 Wis. 181, 54 N.W.2d 175 (1952). But see Estate 
of Braasch, 274 Wis. 569, 80 N.W.2d 759 (1957) for an apparent reconcilia- 
tion with the gent view. 

* See note 1, sup 

*Will of Rice, 150 Wis. 401, 447, 136 N.W. 956, 974 (1912). 
(The case specifically concerns an agreement between legatees.) The principle 
that there is a constitutional right to make a will has been applied under a variety 
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The Ogg Case 


A 1952 case, Estate of Ogg, * presented the court with a situation 
in which the testator had not appointed an executor, but had made 
it his “express desire” to have a named attorney, who had “an inti- 
mate knowledge” of his personal affairs, handle the estate. A cor- 
porate administrator was appointed and the testator’s sister, claim- 
ing her right to name the attorney under section 310.25 of the Wis- 
consin statutes,” directed the administrator to employ an attorney 
other than the one named in the will. The administrator peti- 
tioned the court for instructions, stating that it was willing to employ 
either attorney. 

In the absence of the statute the court said the “express desire” 
of the testator to have the named attorney handle his estate was 
enforceable. To arrive at this conclusion, the court distinguished 
the contrary decisions of other jurisdictions on the basis of the 
following facts: (1) since the executor (administrator with will 
annexed) was willing to employ the attorney, he was not being 
forced to accept an attorney whom he did not desire; (2) since no 
executor was named in the will, it was obvious that the only one the 
testator felt was essential to the administration of the estate was 
the named attorney; (3) since sound reasoning for the selection of 
the particular attorney was presented on the face of the will and no 





of fact situations. See: Estate of Wilkins, 192 Wis. 111, 211 N.W. 652 
(1927); Will of Schaefer, 207 Wis. 404, 241 N.W. 382 (1932); Will of 
Burns, 210 Wis. 499, 246 N.W. 704 (1933); Will of Szperka, 254 Wis. 
153, 35 N.W.2d 209 (1948). 
*Estate of Ogg, 262 Wis. 181, 54 N.W.2d 175 (1952); Estate of 
Braasch, 274 Wis. 569, 80 N.W.2d 759 (1957). 
262 Wis. 181, 54 N.W.2d 175 (1952). 
™ WIS. STAT. § 310.25 (1955): 
“Selection of attorney to represent estate. Whenever a firm or corpor- 
ation of any kind is named as administrator or executor of an estate, 
he or she who is nearest of kin and who receives any interest in the 
estate, and if there be no bequest of any kind, then the party receiving 
the largest amount or interest from the estate, shall name the attorney 
who shall represent the estate in all proceedings of any kind or nature, 
— good cause be shown before the court why this should not be 
FOS 
apparent reason for the exclusion of the attorney was presented by 


the testator’s sister, public policy demands that the testator’s ex- 
pressed view should prevail; and (4) since the language of the will 
was more than precatory and in the nature of a direct request, it 
should be given full effect. 

Although the court did not directly state which of these facts was 
the most important, they summarized their reasoning by stating that 
since the administrator was “. . . willing to carry out this expressed 
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desire of testator, the intent of the testator is mandatory as to all oth- 
er persons.” (Emphasis added). 

The statute was then held to have no application” and the desig- 
nated attorney prevailed. This portion of the opinion as well as 
other statutory limitations on testamentary powers is discussed in 
the March 1954 Wisconsin Law Review.“ The author of that note 
stated the problem left by Estate of Ogg in these terms: 


Whether or not the Wisconsin court would uphold the 
right of the testator to name the attorney in the face of an 
objection by the executor is at least open to question under 
the indefinite language of Estate of Ogg; and if the right is 
a “constitutional” one, then it might well be argued that 
the mere objection of the executor, who can decline to serve 
in that capacity, should not be allowed to abrogate the 
right.” 


The Braasch Case 


In February 1957 the court was faced with this argument in 
Estate of Braasch” under a fact situation weak in every element 
which the court had stressed in Estate of Ogg. In the Braasch case 
the testator’s son was named as executor and was unwilling to accept 
the attorney “requested” by the testator. No reason for the selection 
of this particular attorney was presented on the face of the will. The 
attorney had met the testator for the first time when the will was 
drafted and had no subsequent contacts with her. However, it is 
noted that the will as originally drafted did not contain the attor- 
ney’s name and it was added only at the express request of the 
testator. 

The court stated that it had not previously dealt with the question 
“except for the special situation presented in Estate of Ogg.’" In 
acknowledging the “personal liability of the executor” argument 
and rejecting the “advisory language” argument, the court refused 
to make the executor accept the designated attorney. 

Although the court distinguished each of the important elements 
stressed in Estate of Ogg, it did not state which of these elements had 
the most weight in deciding this case the opposite way. On the con- 
trary, the court indicated that the combination of all the facts de- 





2262 Wis. 181, 190, 54 N.W.2d 175, 179 (1952). 

*Id. at 191, 54 N.W.2d at 180: “. . . in view of the serious doubts 
we entertain as to the validity of the statute if it were not thus construed.” 

* 1954 Wis. L. REV. 342. 

* Id. at 350. 

* 274 Wis. 569, 80 ph yeg! bia (1957). 

"Id. at 571, 80 N.W.2d at 760. 
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termined the testator’s intent. 


Because of the essential character of the function of the ex- 
ecutor, and the gravity of the trust reposed in him, and 
because the attorney does not act independently, but advises 
and renders professional services to the executor, we reach 
the conclusion that the intent expressed in the Braasch 
will was that Robert [testator’s son] should serve as execu- 
tor even though unwilling to retain the attorney named.” 
(Emphasis added). 

It was urged that the request to retain the named attorney was 
inserted in the will at the specific direction of the testatrix after the 
will had first been prepared without it; that testratrix was unwilling 
to relieve her son from giving bond as executor; and that she in- 
sisted on keeping the execution of her will a secret. But the court 
held that none of these facts would compel a different conclusion 
concerning her intent. 

Although these additional facts are not overly compelling, it 
seems entirely possible that a number of cases could arise where the 
testator would obviously prefer to have the attorney serve rather 
than the executor. Perhaps this is the very point that the court is 
making when they appear willing to examine the testator’s intention 
in the matter. Although this appears to be the most logical 
approach, it is extremely doubtful that the court will so hold. The 
bulk of the Braasch opinion seems centered on lauding the position 
of the executor and describing the position of the attorney as his 
“advisor.” 


Suggested Methods of Attorney Designation 


If the testator should desire to have a particular attorney serve, 
the draftsman appears to have three alternatives. The first is to 
appoint an attorney and omit the appointment of an executor in 
much the same manner as in the Ogg case. This solution relies on 
the court to appoint an agreeable executor. 

The second is to appoint the attorney as the executor or co- 
executor. Although this method will achieve the management 
result desired, the general rule in the United States, in the absence of 
a statute, is to restrict attorneys to the normal executor’s fees when 
serving in a dual capacity.” This problem is partly relieved by a 





Id. at 573, 80 N.W.2d at 761. 

#21 AM. JUR., Executors and Administrators, § 532 (1939): 

“In the absence of statute, the general rule is that where a lawyer be- 
comes executor or administrator, his compensation as such is in full for 
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recent Wisconsin decision that makes it possible to obtain certain 
attorneys’ fees in addition to the statutory executor’s fees.” The 
same rules appear to apply where an attorney-executor appoints 
a member of his firm to act at attorney.” 

The third solution is to make the executor’s appointment con- 
tingent on the employment of the attorney — an express condition 
of his appointment. However, the will should probably provide 
for an alternative executor in the event the appointed executor re- 
fuses to comply with the condition. The New York court has looked 
favorably on this method but demands an alternative appointment 
on the face of the will.” Whether the ultimate duty of finding an 
agreeable alternative executor could be left to the court is an un- 
answered question, but perhaps the strong position the Wisconsin 
court has taken in carrying out the testator’s intention would prevail 
upon them to assume the duty of making such a choice. 


Conclusion 


In the absence of a “specialized” provision appointing an at- 
torney, it appears to be a safe prediction that in the future the 
Wisconsin court will favor the majority view and not require the 
executor to accept the designated attorney. This prediction is fur- 
ther borne out by the fact that the special testamentary theories 





his services, although he exercises his professional skill therein; and 

even if he performs duties which he might properly have hired an 

attorney to perform, he is not entitled to attorney's fees.’’ 

* Will of Fehlhaber, 272 Wis. 327, 75 N.W.2d 444 (1956). The court 
allowed an attorney-executor’s claim for ‘‘such further sums in cases of unusual 
difficulty or extraordinary services as the county court shall judge reasonable’’ 
under WIS. STAT. § 317. 08 (1955); but the allowance was for less than the 
total value of attorney services. 

* Estate of Parker, 200 Cal. 132, 251 Pac. 907, 49 A.L.R. 1025 (1926), 
Where the attorney-executor was required to show that he would not benefit 
from the amount if paid to his firm. 

= Will of Roth, 291 N.Y. 1, 50 N.E.2d 281 (1943). The conditions 
imposed in the will were: (1) that the excutor should receive no compensation, 
(2) that the executor employ a named attorney, (3) that the attorney fee was 
to be limited to $1,000, (4) that the executor should not serve unless he com- 
plied with these conditions. The will appointed an alternative executor free of 
any of the conditions if the first should refuse to serve ‘“‘upon the conditions 
herein imposed.’’ The court honored the ‘‘testamentary plan for the adminis- 
tration of his estate. Under such a plan — for reasons not known to us but 
apparently sufficient to satisfy the testator’s desire in that regard — the nomina- 
tion of the petitioner as executor and trustee was clearly burdened with condi- 
tions. The problem would be different if, without specifying an alternative, the 
testator had nominated only the petitioner as his executor and trustee and had 
attempted by his will to dictate the choice of his executor’s counsel and to fix 
the maximum amount of his fees which could be paid for legal services. Such 
limitations, in cases where the wills involved prescribed no legal alternatives have 
met with disapproval, Jd. at 4-5, 50 N.E.2d at 282. 
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peculiar to the Wisconsin court usually have very little effect on the 
results obtained. This was recognized by Professor Page, who, in 
discussing the Wisconsin rule that there is a constitutional right 
to make a will, said, “In most of the cases in which this view has been 
expressed, the same result has been reached that would have been 
reached if the theory entertained by the majority of the courts had 
been adopted.”* 
ARTHUR W. JORGENSEN, JR. 





STATE CONTRACTS FOR PERSONAL SERVICES AND THE 
REHSE CASE — Two statutes, the Civil Service Act’ and the Bur- 
eau of Purchases provision,’ limit the authority of state agencies to 
make contracts for personal services by specifying the conditions 
and procedures which must be followed in making them. It has 
been suggested that, because of the policies underlying these statutes, 
no contract for personal services could be made except by complying 
with their provisions. However, in Rehse v. Industrial Comm.,* the 
Wisconsin court was faced for the first time* with the question of the 
power of a state agency to contract under a grant of “such further 
powers as may be necessary or convenient to enable it to . . . per- 
form the duties required of it by . . . law’" for services not covered 
by these statutes. The court held that this clause gave the Conserva- 





* 1 PAGE, WILLS § 25 a ed. 1941). 

*WiIs. STAT. c. 16 (1957). 

* Wis. STAT. § 15.54(4) rege | 15.62 (1957). 

*] Wis.2d 621, 85 N.W.2d 378 (1957). The Wisconsin Conservation 
Commission is required by WIS. STAT. § 29.571 (1951) to operate a wildlife 
refuge, game preserve and fur farm on the Horicon Marsh in Dodge County. 
In the spring of 1952, good game management required that the muskrat popula- 
tion of the marsh be reduced, and a number of trappers were invited to apply 
for a special ome to trap on a one-half share basis during a season from 
April 1, 1952 to April 15, 1952. Elmer Rehse, an experienced trapper, was 
one of those chosen by lot to receive such a permit. He drowned while working 
on the marsh, and his widow filed an application for death benefits under the 
Workmen's Compensation Act. The Industrial Commission found that Rehse 
was a mere licensee, not a state employee, and dismissed her application. In an 
action to review this order, the Circuit Court for Dane County set it aside, 
finding that Rehse was an independent contractor and a statutory employee of the 
state under WIS. STAT. § 102.07(8) (1951). This decision was affirmed 
4 A supreme court, and a motion for rehearing was denied on December 3, 
1 ; 

* Retelle v. State, 198 Wis. 393, 223 N.W. 840 (1929) dealt with a 
statute which specifically empowered the railroad commission to employ clerks 
and stenographers, and such other experts and temporary employees as might 
be necessary, rather than a general grant of ‘‘necessary or convenient’’ powers. 

*Wis. STAT. § 23.11(1) (1951) 
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tion Commission the power to hire a trapper without recourse to 
either of the two specific statutes.* 

The court limited the application of this “necessary or convenient” 
power to certain types of contracts involving independent contrac- 
tors. This limitation was necessary because of the well settled rule 
that specific statutes, in this case the Civil Service Act and the 
Bureau of Purchases statute, limit the application of general power.’ 
Since the civil service law regulates all state contracts of employ- 
ment’ not specifically exempted by statute, and since no one can 
become an employee of the state except by compliance with its 
provisions,” the “necessary or convenient” ciause can not apply to 
employees. And since the Bureau of Purchases section requires 
that certain enumerated types of contractual services rendered by 
independent contractors must be obtained by requisition,” the 
power is limited to those contracts with independent contractors 
not listed in that section. 

Although the finding that Rehse was an independent contractor 
was indispensible to the decision, the court neither defined the 
term in its opinion nor specified which elements of the fact situation 
compelled such a finding.” The test usually applied in compensa- 
tion cases is the common law master-servant test, turning primarily 
on the master’s right to control the details of the work.” A number 





°A number of other nice legal points were involved, among them: 1) 
whether the ‘‘permit and contract’’ was a contract or a license; 2) whether the 
peter could enter into a contract when empowered by the Commission to 

permit; 3) whether the statutory employee section [WIS. STAT. 

re 102, 07 (8) (1951)] applies to the state; 4) whether Rehse was an employee 

or an independent contractor. None of these issues is within the scope of this note. 

( a e.g., Estate of Kirsh, 269 Wis. 32, 36, 68 N.W.2d 455, 456 
1955). 

*Wis. STAT. § 16.02(2) (1957). 

* State v. Industrial Comm., 250 Wis. 140, 26 N.W.2d 273 (1947). 

 WIs. STAT. § 15.54(4), § 15.59 (1957). 

“On this point the court merely adopted the findings of the lower court, 
saying at 628: ‘‘It was held by the lower court that Rehse’s status was that of an 
independent contractor, and we agree.’’ But Judge Bardwell of the circuit court 
was no more explicit as to the test used. After accepting the holding of State 
v. Industrial Comm., 250 Wis. 140, 26 N.W.2d 273 (1947), Judge Bardwell 
said in his directions for judgment (found in Appellant’s Brief, pp. 101, 105): 

‘* * * The court held non-compliance with the civil service statutes 
negatived any employer-employee relationship. That legal holding applies 
to the case at bar, and we find that Rehse was not an employee of the 
state. 

“Having found that Rehse, although he contracted to perform service, was 
not an employee of the state, but rather an independent contractor, it must 
now be determined whether 
™ See, e.g., Schmidlkofer v. Industrial Comm., 265 Wis. 535, 538, 61 

N.W.2d 862, 864 (1953). 
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of factors, including among others the worker’s special skills,” the 
master’s right to summarily discharge him,“ and the intention of the 
parties to the contract,” may be evidence of this right to control. 

“Necessary or convenient” clauses are contained in a number of 
agency statutes, including those of the Boards of Regents of the 
State Colleges and of the University.“ Similar broad powers are 
given to a number of other agencies in slightly different terms.” 
Many other empowering statutes contain only an enumeration of the 
agency’s duties without any specific grant of power,” and the court 
has held that these agencies have all those powers needed to per- 
form the duties by necessary implication.” Thus it would seem that 
any state agency, except one which is restricted by the terms of its 
statute to the powers specifically enumerated therein,” has the 
power to make contracts like that in the Rehse case. 

Although the decision provides a flexibility of contract which is 
important to efficient governmental operation, there is a very real 
danger that the spirit, if not the letter, of the Civil Service Act may 
be avoided by the exercise of this newly recognized power. The 
temptation to avoid the Act is particularly strong because of the 
recent development of service companies which, as independent 
contractors, provide window washing, accounting, secretarial and 
other services usually provided by employees. This problem is only 
partially answered by the provisions of the statutes which specify 





See, e.g., Plencner v. Industrial Comm., 249 Wis. 370, 373, 24 N.W.2d 
669, 670 (1946). 

™ See, e.g., Green Valley Co-op. Dairy Co. v. Industrial Comm., 250 Wis. 
502, 509, 27 N.W.2d 454, 458 (1947). 

% See, e.g., Ebner v. Industrial Comm. 252 Wis. 199, 203, 31 N.W.2d 
172, 174 (1948). 

* Wis. STAT. § 21.615(2) (1957) (Armory Board); § 37.02(1) 
(1957) (Board of Regents, State Colleges); § 36.03 (1957) (Board of 
Regents, University of Wisconsin); § 42.31 (1) (1957). (State Teacher's 
Retirement Board). 

™ Wis. STAT. § 114.31(1) (1957) (Aeronautics Commission, ‘‘neces- 
sary’); § 13.351(2) (b) (1957) (State Building Commission, “‘necessary’’) ; 
§ 145.02(3) (1957) (State Board of Health, ‘‘reasonably necessary’) : 
§ 182.33(7) (1957) (Turnpike Commission, ‘‘necessary or proper’); 
§ 84.01(4) (1957) (Highway Commission, ‘‘necessary and expedient’) ; 
§ 44.15(1) (1957) (Historical Markers Commission, ‘‘necessary’’). A num- 
ber of other statutes have power clauses similar to that of the Geographic Board, 
§ 23.25(2) (1957). That clause reads: ‘‘It shall be the duty of the state geo- 
graphic board and it shall have power and authority,”’ followed by a list of duties. 

8 See, e.g., WIS. STAT. § 30.22(2) (1957). ? 

® State ex rel. Priest v. The Regents of the University of Wisconsin, 54 Wis. 
159, 165, 11 N.W. 472, 475 (1882); Morrison v. Fisher, 160 Wis. 621, 
627-28, 152 N.W. 475, 477 (1915). 

” See, e.g., WIS. STAT. § 23.27(5) (1957). 
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that certain services must be provided by employees hired under 
chapter 16." This problem was recognized as early as 1921, when an 
Attorney General’s opinion stated: 


After reviewing these statutes, I am unable to escape the 

conclusion that the employment of stenographic reporters 

is intended to be governed by the civil service law, and that 

the making of a contract for reporting service without re- 

gard to that law would be an evasion and violation of it, 

however good the motives might be for making such a con- 

tract. If the [railroad] commission could contract for its 

reporting service, it could contract with a firm of account- 

ants for its accounting service, with a firm of engineers for 

its engineering service, and with other firms for steno- 

graphic and clerical service. Likewise, any department in 

the capitol could employ its help without regard to the civil 

service law by simply making a contract. Of course, no such 

practice would be permissible.” 

Under the decision in the Rehse case, it is at least arguable that such 
contracts would be permitted, provided the agency making the con- 
tract had a “necessary or convenient” powers clause or its equivalent. 
This possibility can be largely avoided if the exercise of the power 
is strictly limited to situations similar to the fact situation in the 
Rehse case. Rehse was an experienced trapper, certainly a specialist 
in this day and age, and was hired for only fifteen days. If the 
power to contract outside the specific statutory provisions is limited 
to contracts with skilled workers for short terms, the decision would 
allow state agencies to contract for the services of steeple-jacks and 
expert witnesses (persons not within either the Civil Service or the 
requisition provisions), but would not allow them to contract out 
services normally provided by employees. Thus the useful flexibility 
of contract is permitted without the danger that this procedure will 
be substituted for the statutory procedure of the special statutes. 


Tuomas S. WILLIAMS 





** See, e.g., WIS. STAT. §§ 20.901, 23.10(1) (1957). 
#10 Ops. WIs. ATT’Y GEN. 1019, 1020 (1921). 
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